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Federal and Family Finances 


WITH SOME REMARKS ON COCKEYED LEGISLATION 


By ALF M. LANDON 
Buffalo, N. Y., August 26, 1936 


ONIGHT I want to talk about the financial prob- 

lems of our Federal Government and their effect upon 

us as individuals. In other words, I’m going to talk 
about our government as a spender of part of the money we 
work so hard to earn. This is a proper approach to the ques- 
tion, in my judgment, because the government has no money 
except the money it gets from us. 

There are some people who seem to believe that the 
government can create money. This is not true. All it can 
create are promises to pay money. This is what it does when 
it issues paper money or sells bonds. In principle, this is 
similar to what we do. when we open a charge account at a 
store. We get something now and promise to pay for it 
later. If we charge more things than we can pay for, our 
promises to pay becomes worthless. The same is true of gov- 
ernment. 

So, if we are to be realistic in our thinking about gov- 
ernment finance, we must think of the government as almost 
a member of our family—a member to whom day by day, 
week by week, year by year we must give part of what we 
receive in our pay envelope or part of the crops we raise. 
We must remember that every time the government spends 
a dollar, that dollar will have to be paid by us or we must 
pass the debt on to be paid by our children. 

_No parents like to leave their children a heritage of 
debts and mortgages. But the creation of a staggering public 
debt closes the door of opportunity to the youth of America, 
just as certainly as a staggering private debt. We must face 
the issue squarely. The present administration’s daily mount- 
ing deficits are closing the door of opportunity to your chil- 
dren and to my children. 


We must not lose sight of the fact that a public debt is 
just as much a liability to each and every individual as a 
private debt. The fundamental principles of government 
finance are exactly the same common-sense principles that we 
follow in the handling of our own family finances. 

So long as our government follows these principles our 
people will prosper. ‘They will be able to weather depres- 
sion, drought, and other disasters. But if our government 
disregards these principles, it squanders our resources and 
destroys the public credit. 


Now, what are these principles? In broadest terms 
there are four of them. 


The government must guard and preserve its source of 
income. 

The government must make sure that it gets a dollar’s 
worth for every dollar it spends. 

The government must not get in the habit of spending 
more than it receives. 

Finally, the government must prepare for the rainy day. 

These, in brief, are the four great principles which a 
prudent, foresighted head of a family follows in the handling 
of his own finances. They are the same four great principles 
which a prudent, foresighted government must follow if it is 
to meet the financial demands made upon it by an increas- 
ingly complex civilization. 

Now let us examine each of the four principles in turn: 

The first is the question of guarding and preserving the 
source of income. Fundamentally this is a question of the 
fairness of the kind of taxes that are levied. Are they direct 
taxes levied according to our ability to pay, or are they in- 
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direct taxes levied without regard to our ability to contribute 
to the support of the government? 

It has always been my belief that the government should 
raise the major portion of its revenue from direct taxes levied 
on the net incomes of individuals and corporations. When 
this is done, every one pays his fair share and knows just how 
much the government is costing him. I have constantly 
worked for legislation in Kansas to prevent concealment of 
the cost of government. 

On the other hand, if the major portion of the govern- 
ment’s income is obtained from indirect and hidden taxes— 
taxes upon such things as food, clothing, gasoline, and cigar- 
ettes—then the main burden falls upon those of small income 
and the cost of government is hidden. In this case, it is the 
wage-earner, the salaried worker, the farmer, and the small 
business man who have to pay most of the bill. Now, let us 
turn to the record and see just who is paying the cost of our 
government. 

What do the figures of the Treasury Department show? 
They show that in the year 1932, 59 cents out of every dollar 
collected by our Federal Government was secured from di- 
rect taxes. The other 41 cents was collected from indirect 
and hidden taxes, paid, for the most part, by people with in- 
comes of $25 a week or less. 

That was in 1932. Four years later what do we find? 
We find that 51 cents out of every dollar collected by the 
Federal Government came from hidden taxes. In other 
words, the share of the cost of government falling mainly on 
those with incomes of $25 a week or less has increased 25 
per cent during the three years of the present adminis- 
tration. They are paying far more than their rightful share 
of the cost of government. Any housewife can tell you this, 
because the housewife knows, better than anybody else, how 
the mounting cost of living is curtailing the comforts of the 
home. And you cannot long fool her with the pretense that 
only the rich will pay. 

This increase has come despite the fact that the tax rates 
on incomes of individuals and corporations have been raised. 
It has come despite the fact that they are paying far more 
actual money into the Treasury than they did in 1932. In 
other words, the larger payments by well-to-do individuals 
and corporations have not been enough to cover the waste 
and extravagance of this administration. What is the re- 
sult? Those of our citizens with small incomes have had to 
pay an increased proportion of the cost of the Federal Gov- 
ernment. 

And just how have those with small incomes paid more? 
When we consider the government as a whole—Federal, 
State, and local—we find that they have paid in a thousand 
different ways. Take bread for example. When we buy a 
loaf of bread for ten cents, we pay about eight. cents for the 
bread. The other two cents goes for taxes. If we smoke 
a package of cigarettes a day we pay $22 a year in taxes. 

So it is in all our spending. We cannot buy a stitch of 
clothing without the government taking in taxes a part of 
the money we pay out. We cannot buy an ounce of food at 
our grocery store without being taxed to support the govern- 
ment. We cannot go to a movie, or to a baseball game, or 
ride in an automobile without this invisible tax arm of gov- 
ernment reaching out and taking a part of the money we 
spend. This has been a growing tendency of government 
in recent years. 


ie 


make a profit. 


Most of these taxes, it is true, are hidden so deeply that 
we cannot see them. But the taxes are there just as truly as 
they are in the sales tax on gasoline. They cost just as much, 
and are just as real, as they would be if they were taken 
right out of our pay envelopes. These hidden taxes—Fed- 
eral, State, and local—amount to about twenty cents out of 
every dollar we spend. In the case of the Federal Govern 
ment alone they amount to over $5 a month for every family. 

It is in this way that the government's financial policies 
affect us as individuals. The more the government wastes, 
the more money it has to take from us. The more it takes 
from us the less food and clothing we can buy for ourselves, 
the less we have for the education of our children and the 
less we have left to set aside for meeting emergencies—for 
the building of homes, for improvement of farms, for the 
construction of factories. 

In short, every dollar that the government takes from us 
in taxes means just one dollar less for us—a dollar that we 
might use to buy things, the production of which would cre- 
ate jobs. 

There is no better illustration of all this than the so- 
called Surplus Tax Bill jammed through Congress this 
spring. 

One practical effect of this tax law is to prevent a cor- 
poration from using its earnings in the business. It must 
pay them out in dividends. In consequence, earnings no 
longer provide funds for making needed improvements, for 
replacing out-of-date equipment and for additions to the 
plant. 

Now what does this mean to a man looking for a job? 
It means less chance of finding work. There will not be 
those jobs that come from the gradual growth of our small 
businesses, from the replacement of equipment, and from 
plant expansion. 

For those workers who already have jobs the effect of 
this tax law is just as bad. Because of this legislation it is 
no longer possible for a business, except at unbearable cost, 
to build up a reserve for meeting future losses. In other 
words, a business organization, unless it already has reserves, 
is put on a hand-to-mouth basis. 

This means that it can exist only so long as it can 
Once trade slackens to the point where the 
business cannot make a profit, it is lost. Not having a re- 
serve to fall back upon, its lot is bankruptcy and the lot of 
the workers is unemployment. 

There is one other point in this connection I would 
like to mention: during the depression, private industry paid 
out over $20,000,000,000 more than it took in—$20,000,- 
000,000 that helped to cushion the depression and keep 
employees working. This expenditure was possible only be- 
cause of reserves created during prosperous years. 

Yet by careless, ill-advised tax legislation this present 
administration is, in effect, forbidding a restoration of the 
reserves exhausted by the depression. The sponsors of this 
tax law may have thought it was a smart way to appear 
to “soak the rich.” Actually it has no relation to “soaking 
the rich.” What it does is protect the big fellow who still 
has a reserve and tie a mill-stone around the neck of the 
little fellow. 

This legislation prevents the small business man from 
expanding by the usual method of plowing earnings back 
into his organization. It is making harder and harder the 
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re-employment of many of those at present out of work. 
And it is jeopardizing the job of every man and woman who 
today is working for a business corporation. This is the 
most cockeyed piece of tax legislation ever imposed in a mod- 
ern country, and if I am elected I shall recommend the im- 
mediate repeal of this vicious method of taxation. 

Let me add, the revision of this bill is only one of the 
changes needed in our tax system. Our whole tax struc- 
ture, Federal and State, needs overhauling. 

This leads us to the second principle which I have 
listed—that we must make sure that our government gets 
a dollar’s worth for every dollar it spends. By that I mean 
that we must get our money’s worth for the taxes we pay. 
We must not lose sight of the fact that it is our money 
that the administration is wasting. 

There are many cases in which it is quite obvious that 
the country, as a whole, gets more for the dollars spent by 
the government than it would if we kept the money and 
spent it ourselves. I refer to such expenditures as are neces- 
sary to provide adequate protection, to maintain our courts, 
and to enforce our laws. ‘These expenditures are essential 
if we are to live in an orderly society. They help us to 
maintain our political and economic liberties and to enjoy 
the fruits of our own labor. 

For these expenditures, if they are made efficiently and 
with economy, we do get a dollar’s worth for every dollar 
we, spend. 

Until a few years ago, this type of expenditure made 
up the bulk of our Federal expenses. Under the present ad- 
ministration, this is no longer true. 

Today, the administration is spending money for al- 
most every conceivable thing. It is spending even for the 
necessary things in ways we cannot afford—in reckless ways 
which are beyond our means—which would never appeal to 
any one who has had to work for his money—to any one 
who has had to face the problem of making both ends meet 
—to any one who has had to see to it that his bills get 
paid. 

The Republican party believes in being generous in 
the spending of money for relief and emergency purposes, 
but it believes that these funds should be spent without 
waste and absurdities. 

This brings us to our third principle—that the gov- 
ernment, like the rest of us, should not get the habit of 
spending more than it receives. The present administration 
seems to have entirely disregarded this principle. It is pay- 
ing half of its bills with borrowed money. The truth is we 
are living in a fool’s paradise—far beyond our income. 

We all know this cannot continue indefinitely, because 
we have known persons who have tried it. We have seen 
them go along for a while with apparent ease, buying first 
one thing and then another which they could not afford. 
And then we have seen them wind up “on the rocks.” 

Whenever a government continues to live beyond its 
income, it will suffer the same fate. For a while there will 
seem to be no end to the money which the government can 
spend. But in due time the day of reckoning must come. 
Some one, some time, will have to pay the bill. 

How is it that the government has been able to follow 
such a will-o’-the-wisp financial policy? It is because the 
public has not been properly informed. 

We have been told that all this extravagance will be 


paid for by “soaking the rich.” This is not possible. The 
figures of our Treasury Department show that if we con- 
fiscated all incomes in excess of $5,000 a year, it would not 
be enough to pay for the cost of our Federal Government. 

Do not think that we have been getting something for 
nothing as the result of the huge government spending of 
the past three years. Some of the debt, it is true, has been 
shifted to the wealthy, but the major portion of the debt, 
both the principal and the interest, is being charged up 
against ourselves and our children. There is no other group 
to whom we can shift the burden, and it is a burden that 
gets heavier and heavier every day that the present wasteful 
policies of the administration are continued. 

The final principle the government must follow is to 
prepare for the rainy day. In our own families we all 
recognize the importance of doing this and we try to build 
up individual reserves. 

In the case of the government the equivalent of these 
reserves is the ability to borrow. It protects this ability 
by keeping its financial house in the best possible order. 

How does it do this? In periods of good times, the 
government pays off its debts, so that if necessary it will 
be able to borrow again. It keeps its taxes as low as pos- 
sible, so that there will be a reserve of tax-paying ability 
which can be called upon to meet emergencies. It permits 
its citizens to prosper, so that they will not have to go to 
the government for aid at the first breath of ill-wind. 

These are the policies to be followed in good times. 
In bad times certain changes become necessary. But a finan- 
cially responsible administration never loses sight of the fact 
that it acts at all times as a trustee of the people. 

It watches every dollar it spends to be sure that it is 
used in the way which will do the most good. It borrows 
no more than is absolutely necessary, for it knows that if 
we exhaust our borrowing capacity today, our children will 
be helpless should they be called on to face an emergency. 


This will give us a government able to meet every 
reasonable demand made upon it; a government fully pre- 
pared to assume its increasing financial responsibilities; a 
government able to meet the needs that arise from any 
emergency; a government that will leave our children a fair 
chance to solve the problems that arise in their time. 

That is the kind of government we must have if we 
are to get rid of unemployment by giving our workers real 
jobs at good pay. I know that accomplishing all this is 
not a task that can be completed overnight, and I make 
no such promise. We have huge responsibilities that we 
must continue to meet. But with the help of a courageous 
country it is a task that can and will be done. That is 
my pledge to the American people. 

In my judgment these are the common-sense principles 
that our Federal Government should follow. Unfortu- 
nately, they are not the principles which have been followed 
by the present administration. 

In spite of repeated. assurance about a balanced budget 
—in October, 1932, after the banking holiday in 1933; in 
January, 1934; in January, 1935, and in January, 1936— 
what has happened? 


The administration has continued to increase expendi- 
tures, even for the regular departments, and carry us deeper 
and deeper into debt. The latest assurance, volunteered 
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only thirteen days ago, repeats the old story—‘business is 
improving, revenue increasing, no new taxes will be neces- 
sary to balance the budget.” How can any one really believe 
this, in the face of the record of the present administration? 

It has piled deficit upon deficit. 

It has increased our public debt until today the total 
is equal to two-thirds of the annual income of every man, 
woman, and child in the United States. 

It has created an atmosphere of spendthrift generosity 


that has made it impossible for it to restore economy in 
government expenditures. 

It has acted as if it were willing to give the whole 
Treasury away, trying to enrich everybody by impoverishing 
everybody else. 

The time has come to put an end to these policies. 
We must establish a system of simple, honest bookkeeping. 
We must return to the principles which we follow in the 
handling of our own finances. 


The Drought 


By PRESIDENT FRANKLIN D. ROOSEVELT 
A Fireside Talk Broadcast from Washington, September 6, 1936 


HAVE been on a journey of husbandry. I went prim- 
I arily to see at first hand conditions in the drought 

States; to see how effectively Federal and local au- 
thorities are taking care of pressing problems of relief and 
also how they are to work together to defend the people 
of this country against the effects of future droughts. 

I saw drought devastation in nine States. 

I talked with families who had lost their wheat crop, 
lost their corn crop, lost their livestock, lost the water in their 
well, lost their garden and come through to the end of the 
summer without one dollar of cash resources, facing a win- 
ter without feed or food—facing a planting season without 
seed to put in the ground. 

That was the extreme case, but there are thousands and 
thousands of families on Western farms who share the same 
difficulties. 

I saw cattlemen who, because of lack of grass or lack 
of winter feed, have been compelled to sell all but their 
breeding stock and will need help to carry even these through 
the coming winter. I saw livestock kept alive only because 
water had been brought to them long distances in tank cars. 
I saw other farm families who have not lost everything, but 
who because they have made only partial crops must have 
some form of help if they are to continue farming next 
spring. 

I shall never forget the fields of wheat so blasted by 
heat that they cannot be harvested. I shall never forget field 
after field of corn stunted, earless, and stripped of leaves, 
for what the sun left the grasshoppers took. I saw brown 
pastures which would not keep a cow on fifty acres. 

Yet I would not have you think for a single minute 
that there is permanent disaster in these drought regions, or 
that the picture I saw meant depopulating these areas. No 
cracked earth, no blistering sun, no burning wind, no grass- 
hoppers are a permanent match for the indomitable American 
farmers and stockmen and their wives and children, who 
have carried on through desperate days and inspire us with 
their self-reliance, then tenacity, and their courage. It was 
their fathers’ task to make homes; it is their task to keep 
those homes; it is our task to help them win their fight. 

First let me talk for a minute about this autumn and 
the coming winter. We have the option, in the case of 
families who need actual subsistence, of putting them on 
the dole or putting them to work. They do not want to go 
on the dole, and they are 1,000 per cent right. 


We agree, therefore, that we must put them to work 
for a decent wage; and when we reach that decision we will 
kill two birds with one stone, because these families will earn 
enough by working not only to subsist themselves but to buy 
food for their stock, and seed for next year’s planting. Into 
this scheme of things there fit, of course, the government 
lending agencies which next year, as in the past, will help 
with production loans. 

Every Governor with whom I have talked is in full 
accord with this program of providing work for these farm 
families, just as every Governor agrees that the individual 
States will take care of their unemployables but that the 
cost of employing those who are entirely able and willing 
to work must be borne by the Federal Government. 

If then we know, as we do today, the approximate 
number of farm families who will require some form of work 
relief from now on through the winter, we face the ques- 
tion of what kind of work they should do. 

Let me make it clear that this is not a new question, 
because it has already been answered to a greater or lesser 
extent in every one of the drought communities. Beginning 
in 1934, when we also had serious drought conditions, the 
State and Federal Governments cooperated in planning a 
large number of projects—many of them directly aimed at 
the alleviation of future drought conditions. 

In accordance with that program literally thousands of 
ponds or small reservoirs have been built in order to supply 
water for stock and to lift the level of the underground water 
to protect wells from going dry. Thousands of wells have 
been drilled or deepened; community lakes have been created 
and irrigation projects are being pushed. 

Water conservation by means such as these is being 
expanded as a result of this new drought all through the 
Great Plains area, the Western Corn Belt, and in the States 
that lie further south. 

In the Middle West water conservation is not so 
pressing a problem. Here the works projects run more to 
soil erosion control and the building of farm-to-market roads. 

Spending like this is not waste. It would spell future 
waste if we did not spend for such things now. These 
emergency work projects provide money to buy food and 
clothing for the winter; they keep the livestock on the farm; 
they provide seed for a new crop, and, best of all, they will 
conserve soil and water in the future in those areas most 
frequently hit by drought. 
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If, for example, in some local area the water table 
continues to drop and the topsoil to blow away, the land 
values will disappear with the water and the soil. People 
on the farms will drift into the nearby cities; the cities will 
have no farm trade and the workers in the city factories and 
stores will have no jobs. Property values in the cities will 
decline. 

If, on the other hand, the farms within that area remain 
as farms with better water supply and no erosion, the farm 
population will stay on the land and prosper and the near-by 
cities will prosper too. Property values will increase instead 
of disappearing. 

That is why it is worth our while as a nation to spend 
money in order to save money. 

I have, however, used the argument in relation only 
to a small area—it holds good in its effect on the nation as 
a whole. 

Every State in the drought area is now doing and always 
will do business with every State outside it. The very 
existence of the man and woman working in the clothing 
factories of New York, making clothes worn by farmers 
and their families; of the workers in the steel mills in Pitts- 
burgh, in the automobile factories of Detroit, and in the 
harvester factories of Illinois, depends upon the farmers’ 
ability to purchase the commodities they produce. 

In the same way it is the purchasing power of the 
workers in these factories in the cities that enables them and 
their wives and children to eat more beef, more pork, more 
wheat, more corn, more fruit, and more dairy products, and 
to buy more clothing made from cotton, wool, and leather. 

In a physical and a property sense, as well as in a 
spiritual sense, we are members one of another. 

I want to make it clear that no simple panacea can be 
applied to the drought problem in the whole of the drought 
area. Plans must depend on local conditions, for these vary 
with annual rainfall, soil characteristics, altitude, and topog- 
raphy. Water and soil conservation methods may differ in 
one county from those in the adjoining county. Work to be 
done in the cattle and sheep country differs in type from 
work in the wheat country or work in the Corn Belt. 

The Great Plains drought area committee has given 
me its preliminary recommendations for a long-term program 
for that region. Using that report as a basis we are co- 
operating successfully and in entire accord with the Gov- 
ernors and State planning boards. 

As we get this program into operation the people more 
and more will be able to maintain themselves securely on the 
land. That will mean a steady decline in the relief burdens 
which the Federal Government and States have had to 
assume in time of drought; but, more important, it will 
mean a greater contribution to general national prosperity 
by these regions which have been hit by drought. It will 
conserve and improve not only property values, but human 
values. 

The people in the drought area do not want to be de- 
pendent on Federal, State, or any other kind of charity. 
They want for themselves and their families an opportunity 
to share fairly by their own efforts in the progress of 
America. 

The farmers of America want a sound national agri- 
cultural policy in which a permanent land use program will 
have an important place. They want assurance against an- 
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other year like 1932, when they made good crops but had to 
sell them for prices that meant ruin just as surely as did the 
drought. Sound policy must maintain farm prices in good 
crop years as well as in bad crop years. It must function 
when we have drought; it must also function when we have 
bumper crops. 

The maintenance of a fair equilibrium between farm 
prices and the prices of industrial products is an aim which 
we must keep ever before us, just as. we must give constant 
thought to the sufficiency of the food supply of the nation 
even in bad years. Our modern civilization can and should 
devise a more successful means by which the excess supplies 
of bumper years can be conserved for use in lean years. 

On my trip I have been deeply impressed with the gen- 


eral efficiency of those agencies of the Federal, State, and 


local governments which have moved in on’ the immediate 
task created by the drought. In 1934 none of us had prepa- 
ration; we worked without blueprints and made the mis- 
takes of inexperience. Hindsight shows us this. But as time 
has gone on we have been making fewer and fewer mistakes. 

Remember that the Federal and State Governments 
have done only broad planning. Actual work on a given 
project originates in the local community. Local needs are 
listed from local information. Local projects are decided on 
only after obtaining the recommendations and help of those 
in the local community who are best able to give it. And it 
is worthy of note that on my entire trip, though I asked the 
question dozens of times, I heard no complaint against the 
character of a single works relief project. 

The elected heads of the States concerned, together with 
their State officials and their experts from agricultural col- 
leges and State planning boards, have shown cooperation 
with and approval of the work which the Federal Govern- 
ment has headed up. I am grateful also to the men and 
women in all these States who have accepted leadership in 
the work in their locality. , 

In the drought area people are not afraid to use new 
methods to meet changes in nature and to correct mistakes 
of the past. 

If overgrazing has injured range lands, they are willing 
to reduce the grazing. If certain wheat lands should be 
returned to pasture they are willing to cooperate. If trees 
should be planted as wind-breaks or to stop erosion they will 
work with us. If terracing or summer fallowing or crop 
rotation is called for, they will carry them out. They stand 
ready to fit, and not to fight, the ways of nature. 

We are helping, and shall continue to help, the farmer 
to do those things, through local soil conservation commit- 
tees and other cooperative local, State, and Federal agencies 
of government. 

I have not the time tonight to deal with other and 
more comprehensive agricultural policies. 

With this fine help we are tiding over the present 
emergency. We are going to conserve soil, conserve water, 
and conserve life. We are going to have long-time defenses 
against both low prices and drought. We are going to have 
a farm policy that will serve the national welfare. This 
is our hope for the future. 

There are two reasons why I want to end by talking 
about re-employment. Tomorrow is Labor Day. The brave 
spirit with which so many millions of working people are 
winning their way out of depression deserves respect and 
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admiration. It is like the courage of the farmers in the 
drought areas. 

That is my first reason. The second is that healthy 
employment conditions stand equally with healthy agricul- 
tural conditions as a buttress of national prosperity. De- 
pendable employment at fair wages is just as important to 
the people in the towns and cities as good farm income is 
to agriculture. Our people must have the ability to buy the 
goods they manufacture and the crops they produce. Thus 
city wages and farm buying power are the two strong legs 
that carry the nation forward. 

Re-employment in industry is proceeding rapidly. Gov- 
ernment spending was in large part responsible for keeping 
industry going and putting it in a position to make this re- 
employment possible. Government orders were the backlog 
of heavy industry; government wages turned over and over 
again to make consumer purchasing power and to sustain 
every merchant in the community. 

Businessmen with their businesses, small and large, had 
to be saved. Private enterprise is necessary to any nation 
which seeks to maintain the democratic form of government. 
In their case, just as certainly as in the case of drought- 
stricken farmers, government spending has saved. 

Government having spent wisely to save it, private in- 
dustry begins to take workers off the rol!s of the government 
relief program. Until this administration we had no free 
employment service, except in a few States and cities. 

Because there was no unified employment service, the 
worker, forced to move as industry moved, often traveled 
over the country wandering after jobs which seemed always 
to travel just a little faster than he did. He was often vic- 
timized by fraudulent practices of employment clearing 
houses, and the facts of employment opportunities were at 
the disposal neither of himself nor of the employer. 

In 1933 the United States Employment Service was cre- 
ated—a cooperative State and Federal enterprise, through 
which the Federal Government matches dollar for dollar 
the funds provided by the States for registering the occupa- 
tions and skills of workers and for actually finding jobs 
for these registered workers in private industry. The Fed- 
eral-State cooperation has been splendid. Already employ- 
ment services are operating in thirty-two States and the areas 
not covered by them are served by the Federal Government. 

We have developed a nation-wide service with 700 dis- 
trict offices and 1,000 branch offices, thus providing facili- 
ties through which labor can learn of jobs available and em- 
ployers can find workers. 

Last spring I expressed the hope that employers would 
realize their deep responsibility to take men off the relief 
rolls and give them jobs in private enterprise. Subsequently 
I was told by many employers that they were not satisfied 
with the information available concerning the skill and ex- 
perience of the workers on the relief rolls. 

On August 25 I allocated a relatively small sum to 
the employment service for the purpose of getting better 
and more recent information in regard to those now actively 
at work on WPA projects—information as to their skills 
and previous occupations—and to keep the records of such 
men and women up to date for maximum service in making 
them available to industry. 

Tonight I am announcing the allocation of two and a 
half million dollars more to enable the Employment Service 


to make an even more intensive search than it has yet been 
equipped to make, to find opportunities in private employ- 
ment for workers registered with it. 

Tonight I urge the workers to cooperate with and take 
full advantage of this intensification of the work of the Em- 
ployment Service. This does not mean that there will be 
any lessening of our efforts under our WPA and PWA and 
other work relief programs until all workers have decent 
jobs in private employment at decent wages. We do not 
surrender our responsibility to the unemployed. 

We have had ample proof that it is the will of the 
American people that those who represent them in national, 
State, and local government should continue as long as neces- 
sary to discharge that responsibility. But it does mean that 
the government wants to use resources to get private work 
for those now employed on government work, and thus to 
curtail to a minimum the government expenditures for direct 
employment. 

Tonight I ask employers, large and small, throughout 
the nation to use the help of the State and Federal Em- 
ployment Service whenever in the general pick-up of business 
they require more workers. 

Tomorrow is Labor Day. Labor Day in this country 
has never been a class holiday. It has always been a na- 
tional holiday. It has never had more significance as a 
national holiday than it has now. 

In other countries the relationship of employer and em- 
ployee has been more or less accepted as a class relationship 
not readily to be broken through. 

In this country we insist, as an essential of the Amer- 
ican way of life, that the employer-employee relationship 
should be one between free men and equals. 

We refuse to regard those who work with hand or 
brain as different from or inferior to those who live from 
their property. We insist that labor is entitled to as much 
respect as property. 

But our workers with hand and brain deserve more 
than respect for their labor. They deserve practical protec- 
tion in the opportunity to use their labor at a return ade- 
quate to support them at a decent and constantly rising 
standard of living and to accumulate a margin of security 
against the inevitable vicissitudes of life. 

The average man must have that two-fold opportunity 
if we are to avoid the growth of a class-conscious society 
in this country. 

There are those who fail to read both the signs of the 
times and American history. They would try to refuse the 
worker any effective power to bargain collectively, to earn 
a decent livelihood, and to acquire security. 

It is those short-sighted ones, not labor, who threaten 
this country with that class dissension which in other coun- 
tries has led to dictatorship and the establishment of fear 
and hatred as the dominant emotions in human life. 


All American workers, brain workers and manual work- 
ers alike, and all the rest of us whose well-being depends 
on theirs, know that our needs are one in building an 
orderly economic democracy in which all can profit and in 
which all can be secure from the kind of faulty economic 
direction which brought us to the brink of common ruin 
seven years ago. 


There is no cleavage between white collar workers and 
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manual workers, between artists and artisans, musicians and 
mechanics, lawyers and accountants, and architects and 
miners. 

Tomorrow, Labor Day, belongs to all of us. Tomorrow, 
Labor Day, symbolizes the hope of all Americans. Any one 
who calls it a class holiday challenges the whole concept of 


American democracy. 

The Fourth of July commemorates our political free- 
dom—a freedom which without economic freedom is mean- 
ingless indeed. Labor Day symbolizes our determination to 


achieve an economic freedom for the average man which will. 


give his political freedom reality. 


Factors Determining Human 
Behavior 


THE NERVOUS SYSTEM 


By EDGAR DOUGLAS ADRIAN, M.D., D.Sc., LL.D., 
University of Cambridge, England, Foulerton Professor of the Royal Society (Physiology) 


At the Harvard Tercentenary Conference of Arts and Sciences, September 7, 1936 


which determine their behavior. “Know thyself” is 

a precept reserved for homo sapiens; indeed the more 
academic our discussion the better we shall demonstrate 
our true position in the animal kingdom. 

We are animals with powers of reflection and fore- 
sight, who can use tools and form propositions. Our knowl- 
edge and attainments can increase from one generation to 
another because our children can learn from our successes 
and failures. In the last hundred years we have found out 
so much about the material world that we have acquired 
immense new powers of action on it. What have we found 
out meanwhile about ourselves? 

There have been no practical achievements comparable 
to the radio set or the flying machine but no one can doubt 
that ideas about human behavior are vastly different from 
what they were over 50 years ago. Our conduct is no longer 
as right or wrong as it was. We think of it still as the out- 
come of a conflict between opposing forces, but we do not 
postulate forces wholly good and wholly evil. In some lands 
they are now thought of as racial or class instincts: here we 
have more choice and are free, if we wish to see ourselves 
driven by the more primitive forces which Freud has made 
respectable. But everywhere human behavior has become 
something to be studied by the methods of natural science, 
as objectively as possible. 

As a foundation to this study there is a mass of in- 
formation about the mechanism of the body. The behavior 
of any animal must depend in part on general structure— 
its shape, size, number of limbs, arrangement of sense organs, 
etc., and with man there are the important structural modi- 
fications which allow the forelimbs to be used for wielding 
tools. Yet the chief factor which determines the range of 
our activities is the nervous system. Every movement is 
the result of the messages which pass from the central mass 
of nerve cells to the muscles, and the outgoing messages 
are varied according to the reports submitted by the sense 
organs. These show what is happening in the world out- 
side and the central nervous system must evolve a plan 
appropriate to the occasion. But only the simplest plans 
are possible if the central nervous system is ill developed. 
‘The earthworm can take to its burrow when it feels the 
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shock of footsteps on the grass and such an immediate re- 
action needs only a few hundred nerve cells and fibres; but 
we can sell out an investment when we hear rumours that 
the company is unsound and this reaction needs the ten thou- 
sand million cells of the human cerebral cortex. 

Our concern is with behavior of this characteristically 
human type. It represents by far the most complex synthe- 
sis achieved by any nervous system. Neurology, therefore, 
is not to be blamed because it cannot yet analyse such a 
product into an affair of nerve networks and impulses. But 
from one aspect human behavior is an affair of networks 
and impulses; it may be useful to picture it in these terms 
in spite of the fact that we know far more about our thoughts 
and actions than we do about the mechanisms in our brains. 

The central nervous system may be divided into the 
forebrain, the cerebral hemispheres which elaborate the gen- 
eral plan of behavior, and the brain stem and spinal cord 
which have to carry out the plan and attend to the adminis- 
trative details. The whole system is made up of cells with 
thread-like extensions, some running as nerve fibres to the 
periphery and some forming the interlacing networks of the 
central apparatus. The cells and their extensions are ex- 
citable; within them are stores of available potential energy, 
ready to be discharged as soon as the restraining forces are 
weakened but replenished as soon as the discharge is over. 
All nervous activity involves discharges of this kind. Thus 
the long distance signalling from sense organs to brain and 
from brain to muscles is carried out by the conduction down 
the nerve fibres of repeated impulses, momentary waves of 
activity travelling like the spark along a fuse, and every- 
where in the nervous system is liberated in brief outbursts 
rather than in a continuous stream. This fact by itself has 
little bearing on our actions, save that it sets an upper limit 
at the rate at which activity can change. What is of more 
importance is the fact that in some nerve cells the oubursts 
seem to occur spontaneously, without the need for an external 
stimulus to start the discharge.” 

The best example is the respiratory centre, the group of 
cells in the brain stem which controls the rhythmic move- 
ments of breathing. For these cells the normal state is one in 
which periods of rest and activity alternate regularly. There 
are various devices for controlling the rhythm and prolong- 
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ing one or other phase to suit the convenience of the organ- 
ism, but the regular cycle must return in the end, and it is 
due, not to a sequence of reflexes, but to the cycle of break- 
down and repair in the nerve cells. The movements of 
walking and running are determined in the same way by an 
automatic rhythm in a group of nerve cells. With these, 
however, the organism has a greater measure of control and 
can start or stop the rhythm by the appropriate signals. The 
work of Coghill and others on the development of behavior 
in the embryo has shown that many complex activities have 
this same semi-automatic origin, the outside world giving sig- 
nals to begin and end and the complex organisation of the 
nerve cells supplying all the detail. 

Admittedly there can be no real separation of activities 
which are spontaneous from those which are evoked by the 
environment. It is of interest none the less to find that the 
region in which spontaneous activity seems most ready to oc- 
cur is in the great surface network of the forebrain—the 
cerebral cortex. Even in deep anaesthesia the cortex is alive 
with the electrical pulsations which are the index of nerve 
cell activity. They vary from a simple rhythmic beat to an 
irregular succession of waves. The latter are not merely a 
reflection of the irregular world outside, for the anaesthetic 
has cut off all incoming sensory messages; they are due 
rather to the automatic discharges of nerve cells, linked to- 
gether, but differing in position and structure and in the 
past history of their activities. In these cells a steady state 
is impossible because their internal tension is constantly in- 
creasing to the point of discharge. 

Although the cortex cannot be kept completely at rest 
for more than a few seconds, the degree of activity in it can 
vary enormously. The variations are due in part to the world 
outside and in part to the internal necessities of the nerve 
cells. Activity in one cell tends to foster activity in its neigh- 
bours and so to build up the general level of excitation. The 
level will rise until the process is checked by the falling 
reserves of available energy. Similarly rest breeds rest, and 
this process is checked by the internal tensions rising ulti- 
mately to the point of breakdown. The sudden increase of 
activity when we wake in the morning illustrates the change 
of level brought about by external stimuli acting on a re- 
charged nervous system, though other factors are concerned 
as well. Inhibition, the process by which one cell can sup- 
press instead of enhancing the activity of other cells is no 
doubt a factor which helps to shift the focus from one part of 
the cortex to another. In general, however, we may think 
of the forebrain as a complex society of nerve cells, the 
units of which cannot remain for long either in intense 
activity or in complete rest. 

These electrical changes give a picture of cerebral ac- 
tivity which recalls certain features of mental activity. The 
environment can start or stop a train of thought and ’:eep 
it within certain channels, yet the sequence of ideas is often 
dictated almost entirely by past events and certain sequences 
seem to obtrude themselves unbidden. Such comparisons are 
dangerous, for they suggest that we have already a reason- 
able knowledge of the connection between mental and neu- 
ral events, whereas in fact we know almost nothing. We 
can be sure, nevertheless, that the connection is extremely 
close. 

The activity of the cerebrum, determined largely by the 
past and continually changing even in a steady environment 









is in sharp contrast with that of the rest of the central ner- 
vous system. This has no memory. Its function is to carry 
out the plans dictated by the cerebrum and at the same time 
to keep the machinery of the body running smoothly. It 
must regulate the intake of food and oxygen, the circulation 
of the blood, its temperature and acidity. It must keep the 
body in its correct position in space, balancing it in spite 
of its shifting centre of gravity. It must minimise the dis- 
turbances which are likely to result from great exertion or in- 
jury. For all this there is a beautiful reflex machinery co- 
ordinating the messages from sense organs specially adapted 
to register the blood pressure, the tension in muscles, the pull 
of gravity, etc. But an animal without its cerebrum is no 
more than an automaton: it can stand and breathe and live 
after a fashion, but its behaviour is reduced to a number of 
reflexes or, at the most, habitual patterns of action. 

Long ago Claude Bernard insisted that the internal en- 
vironment must be constant if life is to be unrestricted. His 
dictum has been supported lately by two distinguished physi- 
ologists from the two Cambridges. Cannon has shown how 
the visceral nerves prepare the body for sudden emergencies 
and Barcroft has studied the factors which lead to a break- 
down of normal activity. It is significant that man has more 
need of a constant environment than any other animal, since 
it is the cerebrum which has the most delicate organisation 
and can least withstand any change. 

Human behavior, then, is preeminently the affair of the 
cerebral cortex. This is made up of the same structures as 
the rest of the nervous system though there are more nerve 
cells in it, larger networks, in proportion to incoming and 
outgoing pathways and more spontaneous discharge. What 
is new is its power to combine past activity with present. As 
Sherrington has said, “The great new surface net of the 
brain is educable. Before it, truly, there were educable sys- 
tems in the animal world but this is so educable as to be 
practically a new thing in the world. In the dog it can ac- 
quire new links even in a few repetitions and links can be 
combined even to the third degree. In man it seems they can 
develop almost without limit.” 

The cortex can learn and can use its learning to general- 
ise and to solve new problems. But even the simplest kind 
of learning involves a factor which must still be expressed 
in psychological terms. As Pavlov’s work has shown there 
must be interest, a prospect of reward or punishment, an 
emotional stress which will change to satisfaction when the 
lesson is learnt or the problem solved. 

We are still quite ignorant of the neural changes which 
take place when new associations are formed in the brain 
and we can only guess why an incentive is necessary. Twenty 
or even ten years hence we shall know much more, for there 
are definite changes in the electrical activity of different 
regions when we direct our attention from the visual field to 
the auditory and vice versa. These are not beyond analysis. 
It is perhaps too much to hope that in revealing the neural 
mechanism of attention they will reveal that of conscious- 
ness as well, but at least they may show what kind of in- 
fluence is exerted by emotional interest and why that 
influence is exerted on particular mental and neural 
sequences. 

We may guess that the state favourable to learning in- 
volves an increase of excitability and possibly a change in the 
chemical environment of those parts of the brain in which 
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the new connections are established; and probably it is 
brought about by the more primitive parts of the forebrain, 
the hypothalamus and the basal ganglia. These regions pre- 
pare the nervous system for its cycle of sleep and waking; 
they are linked with the hormone system and they control 
various kinds of instinctive and emotional behavior. Sinis- 
ter proof of their importance comes from cases of injury or 
disease. But whatever the regions concerned, it is safe to 
assume that there must be some activity on the emotional or 
instinctive level to direct the attention and prepare the brain 
for new associations. 

For discriminative behavior, therefore, there must be 
some interest: Yet if there is too much the behavior will 
cease to be discriminative. Under intense emotional stress the 
behavior tends to conform to one of the several stereotyped 
patterns. These are managed by the more primitive parts of 
the forebrain and the cortex has little to do with them be- 
yond directing the behavior towards a particular object. 
Thus a cat whose cortex has been destroyed may give all the 
signs of rage, though it is a blind rage and useless to the 
animal. With the brain intact the rage is directed. It is 
still a stereotyped response, but it is often the best response 
for the cat to make since its cortex has not the capacity 
to plan more elaborately. In man, however, the cortex, when 
it is allowed free play, can be far more patent, and emo- 
tional reactions which force the behavior along one line and 
allow no scope for discrimination are far less so. Moreover 
emotional reactions tend to spread through all the members 
of a group and to build themselves up to higher and higher 
levels. 

There is no need to pursue a devious argument to its 
cereain but commonplace conclusion—that our behavior will 
be most effective when there is enough emotional tension to 
arouse the activity of the forebrain but not enough to sub- 
merge it in a stereotyped response. We know well enough 
that our emotions can cloud our judgment and the psycholo- 








gists have shown that they do so far more than we suspect. 
We know that some interest is necessary, that moral indig- 
nation supplies the driving force for great reforms but that 
rage does not help them. Need we care greatly whether the 
neurologist can produce a scheme of nervous mechanism 
which will account for these things? 


Most of us, I think, would welcome the knowledge 
gained but we might reasonably doubt whether it would make 
us more effective units of society. It is, in fact, unlikely that 
neurological research will give new methods of control over 
human behavior. What it will certainly do is to improve 
some of the methods which exist already—for instance the 
control of behavior of drugs. Tea and alcohol are homely 
examples, and the new narcotics which can give peace of mind 
before a surgical operation have shown what we may expect 
in future from this method of regulating our brains. For 
more continuous action there are the drugs which the body 
manufactures for itself—the hormones. These, fortunately, 
have a place reserved to themselves in to-day’s discussion. 

But when all is said a knowledge of physiology offers 
only one certain, though perhaps unattainable, method by 
which human behavior could be improved. That is to breed 
men with larger brains. Our cerebral hemispheres are not 
so much larger than those of the chimpanzee and contain no 
new structures, but our behavior is of a different order. 
We can pile one box on another without thinking! Profes- 
sor Kohler’s chimpanzees could succeed by chance but the 
essentials of the problem were quite outside their mental 
range. It is tantalising to think of the new relations we 
should see, of the new world of thought we should live in, 
if our brains were but twice their present size. Our be- 
havior would then be superhuman! It would be determined 
by the same physiological factors, but the importance of the 
cortex would be so magnified that the result must be beyond 
the power of human thought. 


The Common Law in the 
United States 


ITS DEVELOPMENT AND FUTURE 
By HARLAN FISKE STONE, Justice of the Supreme Court of the United States 


At the Harvard Tercentenary Conference on the Future of the Common Law, in Landell Hall, Cambridge, Mass., 
August 20, 1936 


Law in the United States,”’ I fear that I may have been 

overmuch encouraged by that sense of irresponsibility 
which beguiles one who is under no necessity of choosing 
the subject of his discourse. The illusion is enhanced by the 
comforting thought that no one will expect me, in the time 
at my command, either to exhaust my subject or transcend 
its limits. For one of the striking phenomena of the develop- 
ment of the common law since it was transplanted to these 
shores is the ever accelerated speed with which its bound- 
aries have been extended, and its content multiplied and 
refined. 
Coke’s Institutes and Commentaries of Blackstone and 


[ undertaking to speak on the topic, “The Common 


Kent, although comprehensive in their time, were not for- 
midable in their scope. When Mr. Justice Holmes, some 
sixty years ago, expounded his theory of the common law, 
eleven chapters of a single volume sufficed to serve his pur- 
pose. One essaying the task today would not follow so 
closely the contours of the ancient rules of property, con- 
tract, tort, and succession, as constituting the warp and woof 
of the common law, upon which the more modern doctrines 
of sixty years ago were only a light embroidery conforming 
to the ancient pattern. Now the writer would encounter 
strange intruders within the sacred precincts of the law, 
beyond the ken of Blackstone and Kent and Story, and only 
vaguely hinted at now and then in the judicial opinions of a 
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generation ago. He would find new types of procedure, and 
an administrative system, growing by leaps and bounds, in 
which non-judicial officers determine rights, by methods 
quasi-judicial, and enforce them, often without resort to the 
courts. He would observe a vast system of statutory rights 
and liabilities in large measure founded upon the idea, new 
to English law, that the basis of liability is not the fault of 
a wrongdoer, but such method of distributing the burden of 
loss as accepted social policy dictates. He would have to 
take account of a novel, complex and ever-changing system 
of taxation, reaching out to touch directly or indirectly 
every individual, of new devices for the public control of 
business enterprise, and of others for arranging its manage- 
ment under a system where ownership and management have 
tended to become more and more distinct. 

In speaking of these innovations as a part of the com- 
mon law in the United States, you will observe that I use 
the phrase in none of its common narrower meanings, but in 
its broadest sense, as indicating the manifestation in this 
country of one of the two systems of law which have gained 
sway over the western world, and that one which has either 
prevailed generally or is steadily winning its way in English 
speaking countries, as distinguished from the civil law, with 
its Roman law foundation. 

Whether we describe the common law shortly, in Mr. 
Justice Bowen’s words, as an “arsenal of sound common 
sense principles,” or broadly, as the expression, in legal forms, 
of the genius of the race, or merely as the habit of mind 
with which for some centuries now we have approached the 
adjudication of rights between man and man, the description, 
like any other we might choose, will suffice only as we are 
able to envisage the past from which the system has come and 
the methods by which it has arrived at its present estate. 
These are revealed to us by the study of its history, but their 
true significance for us now and for the future is the indica- 
tion they give of the capacity of the common law system to 
perform its appointed task of affording suitable protection 
and control of the varying interests which a dynamic society 
creates. 

Distinguishing characteristics are its development of law 
by a system of judicial precedent, its use of the jury to de- 
cide issues of fact, and its all-pervading doctrine of the 
supremacy of law—that the agencies of government are no 
more free than the private individual to act according to 
their own arbitrary will or whim, but must conform to legal 
rules developed and applied by courts. Any attempt to ap- 
praise the progress of the common law in the United States 
or to predict its future must be concerned with at least some 
of these features of the system. 

It is a commonplace that both the jury system and the 
doctrine of supremacy in law have persisted and have been 
extended here more than in other common law countries. 
Due mainly, perhaps to the influence of constitutional re- 
strictions, we continue to try before juries even the most 
complicated issues of fact characteristic of our twentieth cen- 
tury business and scientific world, to an extent unknown in 
other countries; and the doctrine of supremacy of law has 
found here-a new and elaborated expression under the im- 
petus of constitutional restraints upon government action, 
which are interpreted and applied by the courts as the 
supreme law of the land. Of that I shall have more to sav 


presently. There is much to be said of the use we have made 
of the jury system as compared with England and Canada, 
but that must be left to others, or to another time and occa- 
sion. And so I turn to what is perhaps the most significant 
feature of the common law, past and present, and the essen- 
tia! element in its historic growth, the fact that it is pre- 
eminently a system built up by gradual accretion of special 
instances. 


With the common law, unlike the civil law and its 
Roman law precursor, the formulation of general principles 
has not preceded decision. In its origin it is the law of the 
practitioner rather than the philosopher. Decision has 
drawn its inspiration and its strength from the very facts 
which frame the issues for decision. Once made, the deci- 
sion controls the future judgments of courts in like or analo- 
gous cases. General rules, underlying principles, and finally 
legal doctrine, have successively emerged only as the prec- 
edents, accumulated through the centuries, have been seen 
to follow a pattern, characteristically not without distortion 
and occasional broken threads, and seldom conforming con- 
sistently to principle. 

Lord MacMillan, in a recent address at Cambridge 
University on “Two Ways of Thinking,” classifies civil- 
ized peoples, as the two great systems of law have sub- 
stantially divided them, into those who think inductively 
and those who think deductively, a difference which, he 
holds, has pervaded the history of all human thought and 
activity. We will not be inclined to challenge his conclu- 
sion that the habit of mind which is content to make a work- 
able decision suitable to the case in hand, without bothering 
too much about principle, or pressing matters to a logical 
extreme, has exercised a profound influence on law, politics, 
and government in the common law countries and has given 
to these institutions a certain stability and continuity, not 
without adaptability, of great practical worth. But there are 
some, even among those trained in the common law, who 
may share the doubts, which he suggests, whether a rigid 
adherence to the doctrine of stare decisis is needful in order 
to attain these ends, and, in any case, whether continuity of 
legal doctrine is worth the price which, in some periods of 
our legal history, we have paid for it. The Continental 
lawyer when told that a judicial decision reported in the 
Year Books is not only sufficient for the purpose, but actually 
controls descision upon like events in the present year of 
our Lord, is openly skeptical of a system by which the living 
are thus ruled by the dead, and he is ready to echo the 
pungent remark of Mr. Justice Holmes that “It is revolt- 
ing to have no better reason for a rule of law than that it 
was so laid down in the time of Henry IV.” 

I do not propose to enter the lists in the never-ending 
debate of the merits of a system which, to some extent, 
places precedent above principle, as compared with another 
in which formulated principle is the controlling guide to 
decision. It is enough, for present purposes, if we recognize 
that its strength is derived from the manner in which it has 
been forged from actual experience by the hammer and anvil 
of litigation, and that the source of its weakness lies in the 
fact that the law guided by precedent which has grown out 
of one type of experience can only slowly and with difficulty 
be adapted to new types which the changing scene may bring. 
Whatever its defects, the system, deep-rooted in our tradi- 











Ree * ot 


Re ae ee 


Hu 





772 


Vital Speeches of the Day 





tion and habit of mind, after serving us for some six cen- 
turies, will not be discarded. In the role of critics and 
prophets we will do well to accept that as the probable ver- 
dict of history. But as lawyers and judges called upon to 
administer the system, we will perhaps find it profitable if 
we endeavor to take advantage of its strength and to discern 
in the manner of its growth the generative principle for the 
correction of its faults. 

Sir William Holdsworth, who has recently proved him- 
self a vigorous champion in its defense, finds this vital force 
in the fact that the common law rule of precedent is not an 
unyielding one, and in the eighteenth century philosophy, 
which, fortunately perhaps notwithstanding its artificiality, 
we have not wholly outgrown, that judicial decisions are 
but evidence ot the law, which is sometimes misrepresented 
by a bad precedent. Blackstone, and as conservative a judge 
as Baron Parke, admitted that the judge in the common law 
system may rightly refuse to follow a precedent which is 
absurd, contrary to reason, or plainly inconvenient. And two 
centuries earlier Coke, who thought, or at any rate said, that 
even Parliament could not overturn the principles of the 
common law, had declared that inconvenience in the results 
of a rule established by precedent is strong argument to 
prove that the precedent itself is contrary to the law. This 
conception of the common law as a “brooding omnipresence 
in the sky,” something apart from the expression of it found 
in judicial decisions, may serve as well as another to ad- 
vance the idea that the law itself is something better than 
its bad precedents, and to open the way for recognition that 
the bad precedent must on occasion yield to the better reason. 
It is this qualification of the rule of stare decisis in which 
Holdsworth finds the touchstone which will enable us to 
reach the golden mean between the extreme of flexibility and 
the extreme of rigidity and ultimately to achieve a system 
which, though adaptable to the changing needs of a changing 
society, is not without symmetry and continuity. 

I suppose we would all agree that the success of the 
remedy must depend in large measure upon the willingness 
of the judges to make use of it and, even more, upon the 
manner in which they treat the precedents which they do 
not overrule. ‘That these are variable factors in the law is 
evident to one who compares the expressed attitude of the 
English judges with that of judges in this country. I dis- 
cern in the reports slight evidence of recognition by English 
judges that they have any considerable latitude for departing 
from precedent either in the like or analogous cases. That 
they are “bound” to follow the decisions of their own courts 
and those of superior jurisdiction is a declaration frequently 
made and one that appears rarely to have been consciously 
departed from by the English courts. While obedience to 
precedent is the rule, one finds in this country less emphasis 
upon its compulsion and rather more readiness to restrict 
precedent regarded as dubious than to adhere to it by the 
application of rigid logic. Examples are not wanting in the 
reports of our appellate courts of a flat refusal to extend an 
undesirable precedent and even on occasion of a readiness 
frankly to overrule it. 

But in these days of facile legislation it must be ad- 
mitted that mere refusal to overrule a bad precedent is not 
an insurmountable obstacle to law improvement, unless it be 
in the field of constitutional law, where rectification must 


come by the slow and uncertain process of amendment. 
When the evil is defined and generally recognized, legisla- 
tures have not been slow to effect reforms which courts have 
been unwilling or have not felt free to make. A far more 
pervasive influence on the orderly development of the law, 
and one less amenable to any form of legislative correction 
than are the shackles of specific precedents, is the habit of 
mind with which judges and lawyers approach the decision 
which no precedent necessarily controls. If we search the 
precedents so intent upon the past that we have no eye for 
what is going on in the world about us, it is easy to find 
analogies and resemblances which will serve as a superficial 
justification for the extension of a precedent to sets of facts 
whose social implications may be quite different from any 
which the precedents have considered. We may regard a 
shipbroker and a.stockbroker and an employment agency as 
identical for all purposes, or we may conclude that, accord- 
ing to their different relationships, they are alike for some 
purposes but not for others. We may think that they are . 
the same for ascertaining whether any of them has entered 
into a contract with his patrons, but very different for deter- 
mining whether the contract is fraudulent or illegal. If, 
with discerning eye, we see differences as well as resemblances 
in the facts and experiences of the present when com- 
pared with those recorded in the precedents, we take the 
decisive step toward the achievement of a progressive science 
of law. If our appraisals are mechanical and superficial the 
law which they generate will likewise be mechanical and 
superficial, to become at last but a dry and sterile formalism. 

It is just here, within the limited area where the judge 
has freedom of choice of the rule which he is to adopt, and 
in his comparison of the experiences of the past with those 
of the present, that occurs the most critical and delicate 
operation in the process of judicial law-making. Strictly 
speaking, he is often engaged not so much in extracting a 
rule of law from the precedents as we were once accustomed 
to believe, as in making an appraisal and comparison of so- 
cial values, the result of which may be of decisive weight in 
determining what rule he is to apply. The law itself is on 
trial, quite as much as the cause which is to be decided, for 
the product of the decision of the common-law judge is 
always law, as well as the particular judgment which he 
gives for the plaintiff or defendant. The skill, resourceful- 
ness, and insight with which judges and lawyers weigh com- 
peting demands of social advantage, not unmindful that con- 
tinuity and symmetry of the law are themselves such 
advantages, and with which they make choice among them in 
determining whether precedents shall be, extended or re- 
stricted, chiefly give the measure of the vitality of the com- 
mon law system and its capacity for growth. 

It is unavoidable, and not necessarily an evil, I think, 
that the continuous practice of searching the past to find, 
in what has been done, a guide for what is to be done, should 
develop a certain conservatism. Cultivated sedulously for 
some centuries by the common law, this conservative habit of 
mind is a by-product, by no means negligible, of the system 
of building law by precedent. In its narrowest manifesta- 
tion it is the mental attitude which finds the precedent good 
because some judge in the past has decided it, and the system 
altogether good because it is built on precedent. Cherishing 
the doctrine which time has sanctified, it places reliance on 
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history rather than on science. Unless we are on our guard, 
it encourages us to accept uncritically the system and all its 
fruits, and to regard with suspicion and distrust innovations 
in the law which come from non-judicial sources. One gets 
the savor of it from Coke and Blackstone who found in the 
common-law system the perfection of reason, and in such in- 
trusive matters as statutes and equity but evil devices to mar 
its symmetry. Theirs, it is true, is a waning influence, but 
it plays no small part in much of our legal thinking today. 
We cannot examine critically the course of the common law 
in this country without acknowledging the varying, but at 
times far-reaching effect, upon it, of a legal philosophy which 
looks to the past as the means, not only of securing a needful 
continuity of legal doctrine, but as affording the measure of 
experience which is to guide the next step in the development 
of the law. One may choose his field of investigation at 
random, but the part which statutes have played in modern 
law is perhaps as interesting and fruitful an example as 
another, and for a few moments I propose to recall the part 
which statutes have played in the common law of this coun- 
try. 

If one were to attempt to write a history of the law in 
the United States, it would be largely an account of the 
means by which the common law system has been able to 
make progress through a period of exceptionally rapid social 
and economic change. Law performs its function adequately 
only when it is suited to the way of life of a people. With 
social change comes the imperative demand that law shall 
satisfy the needs which change has created, and so the prob- 
lem, above all others, of jurisprudence in the modern world 
is the reconciliation of the demands, paradoxical and to some 
extent conflicting, that law shall at once have continuity 
with the past and adaptability to the present and the future. 
Science, invention, and industrial expansion have done more 
than all else to change the habits of life of the people of this 
continent, and the striking development in those fields has 
taken place since the Civil War. In the brief space of about 
seventy years our law has been called upon to accommodate 
itself to changes of conditions, social and economic, more 
marked and extensive in their creation of new interests re- 
quiring legal protection and control, than occurred in the 
three centuries which followed the discovery of America. 
Rapid social change, more than all else, puts to the test a 
legal system which seeks its inspiration and its guidance in 
a past which could make no adequate prophecy of the future. 

To have kept pace with the rapid developments in the 
American commonwealth since the Civil War, any type of 
judge-made law must have possessed the qualities of flexi- 
bility and adaptability to a unique degree, and certainly to a 
far greater extent than had in fact been exhibited by the 
common law as it had developed in the United States, largely 
under the tutelage of the Blackstonian conceptions. His was 
the notion prevailing during most of the nineteenth century 
that the common law was a complete and perfect system, in 
the administration of which it was only needful for the judge 
to “find the law” by diligent search of the precedents. There 
was little scope in such a system so administered for the cre- 
ative task of framing legal doctrine adequate to the needs of 
a new and rapidly changing experience. 

Judge-made law, which at its best must normally lag 
somewhat hehind experience, was unable to keep pace with 





the rapid change, and it could find in the law books no ade- 
quate pattern into which the new experience could be readily 
fitted. It was inevitable that the attempt should be made to 
supply the unsatisfied need by recourse to legislation. So it 
has become increasingly our habit to look for the formula- 
tion of legal doctrine, suited to new situations, not to the 
courts, as through most of the life of the common law, but 
to the legislatures, and the primary record of the most im- 
portant changes in the law in our own time is to be found in 
the statute books. 

It is the fashion in our profession to lament both the 
quantity and quality of our statute-making, not. it is true, 
without some justification. But our role has been almost ex- 
clusively that of destructive critics, usually after the event, 
of the inadequacies of legislatures. There has been little 
disposition to look to our own shortcomings in failing, 
threugh adaptation of old skills and the development of new 
ones, to realize more nearly than we have the ideal of a 
unified system of judge-made and statute law woven into a 
seamless whole by the processes of adjudication. 

The reception which the courts have accorded to statutes 
presents a curiously illogical chapter in the history of the 
common law. Notwithstanding their genius for the genera- 
tion of new law from that already established, the common 
law courts have given little recognition to statutes as start- 
ing points for judicial law-making comparable to judicial 
decisions. They have long recognized the supremacy of 
statutes over judge-made law, but it has been the supremacy 
of a command to be obeyed according to its letter, to be 
treated as otherwise of little consequence. The fact that the 
command involves recognition of a policy by the supreme 
law-making body has seldom been regarded by courts as 
significant, either as a social datum or as a point of departure 
for the process of judicial reasoning by which the common 
law has been expanded. 

Their attitude toward statute law presents an interest- 
ing contrast to that of the civilians who have been more 
ready to regard statutes in the light of the thesis of the civil 
law that its precepts are statements of general principles, 
to be used as guides to decision. Under that system a new 
statute may be viewed as an exemplification of a general 
principle which is to take its place alongside other precepts, 
whether found in codes or accepted expositions of the jurists, 
as an integral part of the system, there to be extended to 
analogous situations not within its precise terms. With the 
modern practice of drawing a statute as a statement of a 
general rule, I can perceive no obstacle which need have 
precluded our adoption of a similar attitude except our un- 
familiarity with the civilian habit of thought. The Scottish 
law, with its Roman law foundation, took this position, and 
the House of Lords, common law learning and background 
notwithstanding, found no difficulty in approving it in pass- 
ing on appeals from the Scottish courts. 

But quite apart from such a possibility, I can find in 
the history and principles of the common law no adequate 
reason for our failure to treat a statute much more as we 
treat a judicial precedent, as both a declaration and a source 
of law, and as a premise for legal reasoning. We have done 
practically that with our ancient statutes, such as the stat- 
utes of limitations, frauds and wills, readily moulding them 
to fit new conditions within their spirit, though not their 
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letter, possibly because their antiquity tends to make us for- 
get or minimize their legislative origin. Professor Landis 
of this Law School has recently pointed out in a valuable 
discussion of “Statutes and the Sources of the Law,” 
numerous examples in the Year Books of the application of 
the doctrine of the “equity of the statute” by which statutes 
were treated, in effect, as sources of law which by judicial 
decision could be extended to apply to situations analogous 
to those embraced within their terms. Apart from its com- 
mand, the social policy and judgment, expressed by legisla- 
tion of the law-making agency which is supreme, would seem 
to merit that judicial recognition which is freely accorded 
to the like expression by judicial precedent. But only to a 
limited extent do modern courts feel free, by resort to stand- 
ards of conduct set up by legislation, to imposé liability or 
attach consequences for the failure to maintain those 
or similar standards in similar but not identical situations, 
or to make the statutory recognition of a new type of right 
the basis for the judicial creation of rights in circumstances 
not dissimilar. Professor Landis and others have developed 
the subject with a detail unnecessary to consider now. 
They show that the legislative function has been reduced to 
mere rule by making the process of narrow judicial interpre- 
tation of statutes, and in consequence of the renunciation by 
the courts, where statutes are concerned, of some of their 
own law-making powers. 


That such has been the course of the common law in 
the United States seems to be attributable to the fact that, 
long before its important legislative expansion, the theories 
of Coke and Blackstone of the self-sufficiency and ideal per- 
fection of the common law, and the notion of the separation 
of powers and of judicial independence had come to dom- 
inate our juristic thinking. The statute was looked upon as 
in the law but not of it, a formal rule to be obeyed, it is 
true, since it is the command of the sovereign, but to be 
obeyed grudgingly, by construing it narrowly and treating 
it as though it did not exist for any purpose other than that 
embraced within the strict construction of its words. It is 
dificult to appraise the consequences of the perpetuation of 
incongruities and injustices in the law by this habit of nar- 
row construction of statutes and by the failure to recognize 
that they are as significant as recognitions of social policy 
and rightly as much a part of the law as the rules declared 
by judges. A generation ago no feature of our law ad- 
ministration tended quite so much to discredit law and 
lawyers in the lay mind. A narrow literalism too often de- 
feated the purpose of remedial legislation, while a seeming 
contest went on with the apparent purpose of ascertaining 
whether the legislatures would ultimately secure a desired 
reform or the courts would succeed in resisting it. 


The abrasive effect of the never-ending judicial labor 
of making a workable system of our law, so largely com- 
posed of statutes, is bringing about a more liberal attitude 
on the part of the courts. Fortunately, too, law schools 
have made beginnings in the study and investigation of the 
problem involved in an adequate union of judge-made with 
statute law. They are developing the underlying principles 
for its solution, which rest basically on a more adequate 
recognition that a statute is not an alien intruder in the 
house of the common law, but a guest to be welcomed and 
made at home there as a new and powerful aid in the ac- 


complishment of its appointed task of accommodating the law 
to social needs. But there still remains much to be done. 
The better organization of judge-made and statute law into 
a coordinating system is one of the major problems of the 
common law in the United States. I would invite those 
who doubt to a survey of almost any new field of legislation 
and particularly to a consideration of the published studies 
of the Law Revision Commission of the State of New York, 
disclosing the results of its five years’ search of the laws of 
New York for inequitable and anachronistic rules. 

Unfortunately we cannot revise ab initio our philosophy 
of interpretation of statutes, but we can still give them a 
more hospitable reception as an aid and not a detriment to 
the system of judge-made law, and we can turn to better ac- 
count than we have our theory that statutes are commands, 
and the illusion that in interpreting them our only task is 
to discover the legislative will. We can at least let the 
statute reveal more fully the reasons for its enactment, and 
we can let its command prescribe the treatments which courts 
are to accord to it. I observe in recent statutes a revival of 
the ancient practice of stating in them the reasons for their 
enactment. ‘The reasons were addressed, it is true, to the 
removal of constitutional doubts, but the practice can simi- 
larly be made an aid to construction. As the force of judi- 
cial decision is enhanced by the reasons given in support of 
it, so the union of statute with judge-made law may be aided 
by the statement of legislative reasons for its enactment, or 
by a more adequate preservation of the record of them in 
legislative history. On occasion legislatures have made so 
bold as to direct that a statute shall be extended to cases 
plainly within its reason and spirit, though not within the 
strict letter, a practice which, if skillfully employed, may 
yet restore to courts a privilege which they renounced only 
because they have mistakenly regarded statutory enactments 
as in some degree less a part of the law than their own de- 
cisions. 

Perhaps the most striking change in the common law of 
this country, certainly in recent times, has been the rise of 
a system of administrative law, dispensed in the first instance 
through authority delegated to boards and commissions com- 
posed of non-judicial officers. The reception by the profes- 
sion and the courts of these new administrative agencies has 
exhibited an interesting parallel to their attitude toward 
other forms of external change. These agencies soon became 
a matter of concern, not alone because of their novelty and 
statutory origin, but because they were brought into the law 
as a means of law enforcement and as the instruments for 
providing, to a limited extent, remedies for its violation, of 
which the courts had possessed a virtual monopoly. 

Under the civil law the rise of a system of administra- 
tive law, independently of the courts, came as a welcome 
formulation of principles for the guidance of official action, 
where no control had existed before. To the common law, 
the use of administrative agencies came as an encroachment 
upon the established doctrine of the supremacy of the courts 
over official action. It was the substitution of new methods 
of control, often crude and imperfect in their beginnings, 
for the controls traditionally exercised by courts—a substitu- 
tion made necessary, not by want of an applicable law, but 
because the ever expanding activities of government in deal- 
ing with the complexities of modern life had made indispen- 
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sable the adoption of procedures more expeditious and better 
guided by specialized experience than any which the courts 
had provided. 

Looking back over the fifty years which have passed 
since the establishment of the Interstate Commerce Com- 
mission, no one can now seriously doubt the possibility of es- 
tablishing an administrative system which can be made to 
satisfy and harmonize the requirements of due process and 
the common law ideal of supremacy of law, on the one hand, 
and the demand, on the other, that government be afforded 
a needed means to function, freed from the necessity of 
strict conformity to the traditional procedure of courts. 

Rarely in the history of the law has such an opportunity 
come to our profession to carry forward a creative work 
which would enable the law to satisfy the pressing needs 
of a changing order without the loss of essential values. 
The ultimate establishment of equity, after a period of re- 
sistance, as a coordinate branch of the law, ameliorating the 
rigors of the common law system, and translating in some 
measure moral into juristic obligations, is a comparable 
transition in the law. The profession of our day, like its 
predecessors who saw in the pretensions of the chancellor 
but a new danger to the common law, has given little evi- 
dence that it sees in this new method of administrative con- 
trol any opportunity except for resistance to a strange and 
therefore unwelcome innovation. 


Addresses before bar associations twenty years ago, dis- 
cussing the rise of new administrative agencies, are reminis- 
cent of the distrust of equity displayed by the common law 
judges led by Coke, and of their resistance to its expansion. 
We still get the reverberations of these early fulminations 
in renewed alarms at our growing administrative bureauc- 
racy and the new despotism of boards and commissions. So 
far as these nostalgic yearnings for an era that has passed 
would encourage us to stay the tide of a needed reform, they 
are destined to share the fate of the obstacles which Coke 
and his colleagues sought to place in the way of the exten- 
sion of the beneficent sway of equity. These warnings 
should be turned to account, not in futile resistance to the 
inevitable, or in efforts to restrict to needlessly narrow limits 
activities which administrative officers can perform better 
than the courts, but as inspiration to the performance of the 
creative service which the bar and courts are privileged to 
render in bringing into our law the undoubted advantages 
of the new agencies as efficient working implements of gov- 
ernment, but surrounded with every needful guarantee 
against abuse. 

Fortunately, the theories, firmly established in this 
country, of due process, and of the supremacy of law over 
official action, afford that protection of individual right and 
justice which is the ideal of the common law. The time has 
come for a more ready recognition that the procedures 
worked out by administrative bodies have realized this ideal 
largely without the coercive intervention of courts, and that 
they have set up standards for the appraisal of the specialized 
experience with which they are concerned which courts could 
have formulated, if at all, only more tardily and with far 
greater difficulty. The reports of the Interstate Commerce 
Commission and of public utility and industrial commissions, 
and the admirable studies in this field under the auspices of 
the Commonwealth Fund, now afford a record of experience 









which are a guide for the future and an assurance that the 
development of administrative agencies, under the sympa- 
thetic guidance which courts and the bar can give, need not 
be a menace either to the courts or to the individual. It is a 
record which encourages us to believe that our concern for 
the future should be not so much to secure for the citizen 
the adequate protection which, under the Constitution, can- 
not be denied, as to secure a more unified system of admini- 
strative procedure and to make certain that court review, 
whether by constitutional or statutory requirement, shall not 
go beyond that need, and shall be made available at such 
time and in such manner as will not unnecessarily impair 
the efficiency of the administrative agency, or duplicate its 
work by courts. 

We need to be reminded too that in the construction of 
statutes establishing administrative agencies and defining 
their powers there is little scope for the ancient shibboleth 
that a statute in. derogation of the common law must be 
strictly construed; or for placing an emphasis on their par- 
ticulars which will defeat their obvious purpose. Legisla- 
tures create administrative agencies with the desire and ex- 
pectation that they will perform efficiently the tasks com- 
mitted to them. That, at least, is one of the contemplated 
social advantages to be weighed in resolving doubtful con- 
struction. It is an aim so obvious as to make unavoidable 
the conclusion that the function which courts are called upon 
to perform, in carrying into operation such administrative 
schemes, is constructive, not destructive, to make admini- 
strative agencies, wherever reasonably possible, effective in- 
struments for law enforcement, and not to destroy them. 

If, as you may think, I have labored overmuch these 
instances in which the common law has failed to. prove itself 
the ideal system which the eighteenth century writers por- 
trayed, let me hasten to assure you as I hope | have already 
given some indication, that I do not regard them as necessary 
results of the system. They were the outgrowths of a legal 
philosophy which was too little concerned with realities, 
which thought of the law more as an end than as a means 
to an end, and assigned to the judicial law-making function 
a superficial and mechanical role, very largely unrelated to 
the social data to which the law must be attuned if : is to 
fulfill its purpose. Pursued to its logical end such a philoso- 
phy could lead only to sterility and decay. That it has not 
prevailed, and that in our own day the emphasis is shifting 
to the need of a more penetrating and truer insight into the 
processes by which a judge-made law is created and adapted 
to the world in which it is to function, are the facts of out- 
standing importance in the history of the common law in the 
United States. 

We shall not understand that transformation or realize 
how great is its promise for the future unless we also under- 
stand the part played in it by the law schools of American 
universities. Originally little more than vocational schools, 
they began less than two generations ago the steady march 
of progress which has made them the most powerful agencies 
in the English speaking world for the organization of a true 
science of the common law. Recognizing that precedents 
have not always been the product of a philosophy of law, the 
law schools have nevertheless shown that they are material 
out of which a philosophy of law may be constructed. Fora 
generation they concerned themselves with the history of the 
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legal system which we had inherited from the mother 
country, and with the necessary preliminary work of class- 
ification and restatement of its legal doctrine. Gradually 
there has emerged from the mass of precedent and juridical 
writing the substance of a common law which, with the 
clarity and extended detail of its statement, has been sub- 
jected to thoroughgoing analysis. With this process of clar- 
ification there has gone forward a continuous search for 
those underlying causes which have made the common law 
what it is, and a critical survey of its content in comparison 
with the social and economic life of the times, in order to 
ascertain its shortcomings and the reasons for them. And, 
finally, there has been a fresh analysis of the judicial law- 
making function, making clear what artificial conceptions of 
law and of judicial law-making had made obscure, the 
nature of the process by which the common law has been 
enabled to retain its vitality and through which it may still 
be made adequate to the needs of society. 

All this has come about through the patient and per- 
sistent investigation of legal problems in the university law 
schools, with the leadership among others of the great school 
in whose honor we are here assembled. Highly competent 
instruction in their classrooms, the writings of their teach- 
ers and of others whom they have stimulated and inspired— 
I cannot omit to mention that remarkable little volume of 
Mr. Justice Cardozo on the Judicial Process—are gradually 
bringing to bench and bar a new and fruitful conception of 
law and the law-making process. It is not too much to say 
that this intensive re-examination of law and legal doctrine 
-is bringing us appreciably nearer the promised land—within 
view I think—where the common law may provide us with 
the essentials of a truly scientific jurisprudence. 


I shall state succinctly what I think is the resulting 
tendency of our legal thinking. We are coming to realize 
more completely that law is not an end, but a means to an 
end—the adequate control and protection of those interests, 
social and economic, which are the special concern of govern- 
ment and hence of law; that that end is to be attained 
through the reasonable accommodation of law to changing 
economic and social needs, weighing them against the need 
of continuity of our legal system and the earlier experience 
out of which its precedents have grown; that within the 
limits lying between the command of statutes on the one 
hand and the restraints of precedents and doctrines, by com- 
mon consent regarding as binding, on the other, the judge 
has liberty of choice of the rule which he applies, and that 
his choice will rightly depend upon the relative weights 
of the social and economic advantages which will finally 
turn the scales of judgment in favor of one rule rather than 
another. Within this area he performs essentially the func- 
tion of the legislator, and in a real sense makes law. 

As we examine the periods when the common law has 
made its greatest progress we realize that this is in fact 
nothing more than the method which, consciously or uncon- 
sciously, the great judges have employed. It is the judicial 
process which distinguished the work of Mansfield, Mar- 
shall, Kent, and Holmes, and which has placed them among 
the outstanding judicial figures of the past two hundred 
years. Its adequate recognition by those most concerned with 
the science of the law, and its acceptance by the new genera- 
tion of lawyers, are the strongest assurances that the per- 


formance of the judicial function will increasingly become 
a creative art by which legal doctrine, with due regard to 
its continuity, can be constantly moulded to the social and 
economic needs of the times. 

What I have said of the shift in emphasis in our legal 
thinking, and its possible effects on the future growth of the 
law, is not to be left out of account in considering the 
exceptional role which courts play in the administration of 
public law in the United States. The embodiment in a 
written constitution of the common law ideal of supremacy 
of law, and its extension by the imposition of restraints upon 
the exercise of the powers of government itself, have brought 
to the judicial function a task of peculiar gravity and del- 
icacy. But the idea of supremacy of law, pronounced by 
courts over official action, as I have said, was not unknown 
to the common law of England. The mediaeval notion that 
the king himself must keep within legal limits, that his 
agents and servants who transgress their authority or that 
of their royal master must suffer the penalties for their 
wrongdoing, like common mortals, contained the essential 
juridical material for the development of the law of a con- 
stitution imposing restrictions on governmental power. It 
anticipated the conception of the politically organized so- 
ciety of our own American polity, ruled by the ideal of a 
universal law lying back of all government action and 
exacting of it certain standards of conduct. 


The common law doctrine of the supremacy of law did 
not, it is true, preclude government action. It only required 
that such action should be in conformity to standards which 
experience had shown were essential to orderly administra- 
tion and to the protection of the rights of the citizen. The 
Constitution set up those standards in the requirements of 
procedural due process. But it went further in laying sub- 
stantive prohibitions, both specific and general, upon the 
exercise of the powers of government, regardless of the man- 
ner of their exercise. This novel design for the separation 
of sovereignty from government, and for the restriction and 
distribution of the powers of government, has made possible 
the government of a continent of forty-eight states, each 
making and administering its own laws, together with a 
central government of limited powers, set over them for lim- 
ited purposes, making and administering laws of its own 
within the same territory. What has made such an organiza- 
tion of modern society practicable and tolerable are two 
main features of the constitutional scheme. One is the 
extraordinary prescience with which the instrument itself, 
by definition not embarrassingly meticulous, had succeeded for 
one hundred and forty years in distributing governmental 
power between national and state governments in substantial 
conformity to national and local interests. The other, of 
which the first is by no means independent, is the fact that 
its framework has admitted of the solution of the clashing 


‘demands of the interests which it has created by judicial 


decision in conformity to the methods of the common law. 


It is true that in this field somewhat varying and larger 
considerations must enter into the judicial process than those 
with which it is occupied in the field of private law. Mar- 
shall’s words, “It is a Constitution we are expounding,” 
“intended to endure for ages to come, and, consequently, 
to be adapted to the various crises of human affairs,” place 
emphasis on one social value which presses for judicial rec- 
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ognition whenever constitutional issues are at stake. The 
issue, too, more often than in private law, is between the 
conflicting interests of the individual and of society as a 
whole. There is much in our history, which has found ex- 
pression in the law and the Constitution, to inspire a passion 
for the protection of individual right against encroachment 
by the arbitrary exercise of power by government, much 
to justify our faith that the adequate protection of individual 
right and freedom is itself of incalculable worth. But man 
does not live by himself and for himself alone. There comes 
a point in the organization of a complex society where in- 
dividualism must yield to traffic regulations, where the right 
to do as one will with his own must bow to zoning ordi- 
nances, or even to price-fixing regulations. Just where the 
line is to be drawn which marks the boundary between the 
appropriate field of individual liberty and right and that of 
government action for the larger good, so as to insure the 
least sacrifice of both types of social advantage, is the per- 
petual question of constitutional law. It is necessarily a 
question of degree which may vary with time and place. 
While these are variations in the nature of the subject mat- 
ter of judicial inquiry, they involve no necessary variation 
of the methods by which the common law has been accus- 
tomed to solve its problems. Its method of marking out, as 
cases arise, step by step, the line between the permitted and 
the forbidden, by the process of appraisal and comparison 
of the experiences of the past and of the present, is as ap- 
plicable to the field of public law as of private. Courts called 
upon to rule on questions of constitutional power have thus 
found ready at hand a common law technique suitable to 
the occasion. 

In its highest generalization the historic ideal of the 
common law is a reasoned application of authoritative stand- 
ards of conduct for all actions, public and private. The 
common law ideal of a universal law above the agencies of 
government never took form in a government held down 
at every turn by meticulous rules analagous to the rules of 
real property. There are, it is true, rules of this sort in 
both state and federal constitutions. The prohibitions in the 
Federal Constitution of bills of attainder, of any tax on 
exports, and of the exercise by a state of the power to make 
treaties and to coin money and the like, are framed in terms 
of specific and more or less detailed command, and they 
offer relatively narrow scope for treatment otherwise. But 
the great constitutional guarantees and immunities of per- 
sonal liberty and of property, which give rise to the most 
perplexing questions of constitutional law and government, 
are but statements of standards to be applied by courts ac- 
cording to the circumstances and conditions which call for 
their application. The chief and ultimate standard which 
they exact is reasonableness of official action and its inno- 
cense of arbitrary and oppressive exactions. They are not 
statements of specific commands. They do not prescribe 
formulas to which governmental action must conform. There 
is little in the spirit and tradition of the common law to 
induce us to attempt to reduce the constitutional standard 
of reasonableness to a detailed formulation of definite propo- 
sitions. Their is neither scope nor historical support for the 
expansion of the constitutional exaction of reasonableness of 
official action implied in the use of the phrases “liberty,” 
“property,” “due process,” “unreasonable,” and the like, into 


a body of detailed rules attaching definite consequences to 
definite states of fact. 

Whatever tendencies were exhibited in the last cen- 
tury toward an effort to reduce all law to such a system of 
rigid rules, it has at length been made plain that public law, 
where constitutions themselves do not impose explicit re- 
straints, is not an aggregate of hard and fast precepts to be 
handed on and followed from generation to generation. It 
is rather an indication of starting points for legal reasoning 
and of a technique for developing it, expressing the ideal 
of a reasonable exercise of the powers of politically organ- 
ized society, than the subjection of government to inexorable 
commands imposed upon it in another age. In such a sys- 
tem there is need of continuity such as the not too rigid ad- 
herence to precedent may attain, but it is the continuity not 
of rules but of aims and ideals which will enable govern- 
ment, in “all the various crises of human affairs,” to con- 
tinue to function and to perform its appointed task within 
the bounds of reasonableness. 


In ascertaining whether challenged action is reasonable, 
the traditional common law technique does not rule out but 
requires some inquiry into the social and economic data to 
which it is to be applied. Whether action is reasonable or 
not must always depend upon the particular facts and cir- 
cumstances in which it is taken. Action plainly unreasonable 
at one time and in one set of circumstances may not be so 
in other times and conditions. The judge, then, who must 
say whether official action has passed the limits of the reason- 
able, must open his eyes to all those conditions and circum- 
stances within the range of judicial knowledge, is the light 
of which reasonableness is to be measured. In this he but 
follows historic precedent, even though he does less than did 
Lord Mansfield in learning the practices of merchants in 
order to adapt the rules of common law to the needs of a 
mercantile community. 

He is aided too by the fact that the matter ultimately 
to be ruled upon is the reasonableness of official action, to 
which the common law has always attached the presumption 
of regularity where action is based on official ascertainment 
of facts and conditions. It is but the resort to a familiar 
technique of the common law which takes into account the 
nature of the official function and the circumstance that 
attending its performance are both the duty to ascertain the 
facts and special facilities for learning them which entitle 
it to deferential treatment by courts. And, finally, by a step 
typical of the methods by which the common law has grown 
and accommodated itself to changing needs, courts have de- 
veloped their own technique for safeguarding coordinate 
branches of the government from encroachments of the judi- 
cial power. By a self-denying ordinance of immeasurable 
importance to the balanced functioning of the constitutional 
system, the courts, under the leadership of Marshall, have 
declared that every law duly passed is presumed to be con- 
stitutional, and that the burden is on him who assails it to 
establish its unconstitutionality beyond the reasonable doubts 
of objective-minded men. There was thus adopted as a 
check upon any excess of judicial power a device familiar 
to the common law, in the presumptions of regularity of 
official action, and of the innocence of one accused of crime, 
by which the reasonable freedom of official action and the 
sanctity of life and liberty have traditionally been shielded 
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from the zeal of courts, so that court action, ordinarily 
subordinate to that of legislatures, is similarly restricted in 
the constitutional field when called upon to set aside legis- 
lative action. 

Whether the constitutional standard of reasonableness 
of official action is subjective, that of the judge who must 
decide, or objective in terms of a considered judgment of 
what the community may regard as within the limits of the 
reasonable, are questions which the cases have not specifically 
decided. Often these standards do not differ. When they 
do not it is a happy augury for the development of law 
which is socially adequate. But the judge whose decision 
may control government action, as well as in deciding ques- 
tions of private law, must ever be alert to discover whether 
they do differ and, differing, whether his own or the ob- 
jective standard will represent the sober second thought of 
, the community, which is the firm base on which all law must 
ultimately rest. 

These somewhat discursive references to the more 
salient features of the common law in the United States will 
have failed of their purpose if they do not suggest to your 
minds some grounds for faith in the capacity of the common 
law system to find adequate solutions of the problems of 


public and private law in a rapidly changing order. That 
faith must be inspired, not so much by the earlier history of 
the common law in America, as by its present, and by those 
unmistakable signs, which one may observe on every hand, 
of what its future is to be. The results of the scientific re- 
examination of the common law in our own time under the 
leadership of American university law schools, must convince 
us that there is nothing either in the spirit or the technique 
of the common law method of expanding and applying 
judge-made law which need stand in the way of the creative 
development of doctrines and principles adequate to all the 
demands which may be made upon them and suitable to the 
judicial interpretation of the prohibitions of the Constitution 
which will enable that instrument to operate as a workable 
chart of government, responsive to social and economic con- 
ditions. That lesson will not be lost to the oncoming gen- 
eration of lawyers whom those schools have trained as torch- 
bearers to illumine the pathway of the law. Despite the 
narrow and pedantic views which have at times retarded 
the progress of the common law and obscured our vision of 
its vital and essential qualities, at no stage of its history has 
it seemed to give such promise of carrying forward triumph- 
antly the extraordinary task we have assigned to it. 


Trial by Newspaper 
THE HAUPTMANN CASE AND THE REMEDY 


By THOMAS D. THACHER, Former Solicitor General of the United States 


Before the Conference of Bar Association Delegates at the Meeting of the American Bar Association, Boston, 
August 25, 1936 


[REVISED FOR VITAL SPEECHES] 


HE question chosen for discussion at this Conference 
is of such urgent and outstanding importance and 
at the same time has been so long considered and 

discussed, without solution, that one must approach it with 
diffidence and in humility. It may, however, be said with 
some confidence that never before has the occasion for its 
consideration presented so much promise of effective solution. 

Since the small town of Flemington, New Jersey, be- 
came the center of the most shocking example of the evil 
practices which have surrounded the trial of sensational cases 
in this country for many years, public condemnation of such 
excesses has been thoroughly aroused and there is an in- 
sistent demand that these evils be stopped. In recognition 
of this situation, under the leadership of the American Bar 
Association a Special Committee on Cooperation between 
the Press, Radio, and the Bar against publicity interfering 
with the fair trial of judicial and quasi-judicial proceedings 
has been organized, in three sections, representing respec- 
tively the American Bar Association, the American Society 
of Newspaper Editors, and the American Newspaper Pub- 
lishers Association. The membership of. this committee is of 
such caliber as to give every assurance that through its 
agency adequate measures of reform will be proposed in sup- 
port of which the Bench, the Bar, and the Press will unite 
and put an end to the shameful publicity which so often 
directly interferes with the fair trial of cases arousing great 
popular excitement. 


The Hauptmann trial is not an isolated case. Its inci- 
dents, unfortunately, are but typical and characteristic of 
modern publicity methods, interfering as they do with the 
trial of all cases involving sensational public interest. We 
are concerned here, not with the shocking examples of in- 
decency and bad taste, nor with the degenerating influence 
upon the public mind when it is asked to judge the merits 
of judicial procedure, not upon a fair presentation of the evi- 
dence before the Court, but upon the sensational outpour- 
ings of emotion and prejudice through the columns of the 
press and over the radio. We are concerned with its effect 
upon the fair administration of justice. When the public 
is aroused to a pitch of intense excitement, as it was by 
the publicity surrounding the Hauptmann trial, hundreds 
of thousands of people form their own opinions of the de- 
fendant’s guilt or innocence and lose confidence in the 
Court’s if not in agreement with the ultimate decision. 
Other thousands cannot believe that a trial under such cir- 
cumstances is fair. And inevitably the courts are brought 
into public contempt. 

Judged by past experience we may confidently expect 
whenever a crime is committed which arouses public excite- 
ment that the official agencies charged with the responsibility 
of apprehending and prosecuting the culprit will join with 
the press in a deluge of publicity immediately let loose 
through the columns of the newspapers and over the radio. 
Trial by newsp2per begins before the culprit is known or 
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apprehended. Journalistic detectives conduct their own in- 
vestigations and exploit their own theories. In exchange for 
favorable publicity they seek and obtain the cooperation of 
the police and of the prosecutors. If the culprit is known 
and is a fugitive from justice they often facilitzte his escape. 

A number of years ago a member of'the Bar in New 
York misappropriated funds entrusted to his possession as 
trustee of a number of estates in bankruptcy and fled to 
Canada. Members of the District Attorney’s staff publicly 
announced that they were going to Canada to find him, be- 
lieving that they would have no difficulty because they knew 
his whereabouts. The chase was dramatized. Press bul- 
letins were issued wherever the pursuers stopped, and the 
fugitive was thus informed each day where his pursuers 
were and often where they proposed to go next. Such per- 
formances, absurd as they seem, are not unusual. I well re- 
call discussing such situations with Mr. J. Edgar Hoover 
and his statement that in many cases his staff could not dis- 
close to local prosecuting and police officers information 
in their possession without risking premature disclosure 
through the press which would aid the culprit in his escape. 


Once the pack is in full cry the objectives of law en- 
forcement are lost in the excitement of the chase, and this 
excitement has the narcotic effect of demanding ever-increas- 
ing doses. The public, once aroused, must be continuously 
doped with all the technique of the sob sisters and the rabble- 
rousers. When the victim, innocent or guilty, is run to 
ground, public passion has been aroused against him of which 
he and his counsel cannot be insensible. The officers of the 
law denounce him as guilty, and his counsel as vigorously 
assert his innocence. The sob sisters analyze his character 
and dramatize his relation to the other personalities involved 
in the case. In the Hauptmann case one of the daily news- 
papers in New York City, within a few days after the ar- 
rest of Hauptmann, announced in _ broad headlines: 
“BRUNO GUILTY BUT HAD AIDS, VERDICT OF 
MAN IN STREET,” and the story was: “Twelve men 
and women selected at random by an Evening Journal re- 
porter from the rush-hour crowds at Journal Square, Jersey 
City, acted as Hauptmann’s jury of peers today and found 
him on the basis of the evidence adduced guilty of both 
extortion and complicity in the actual kidnapping.” The 
prosecutor and counsel for the defendant were quoted in the 
press as expressing their opinions upon the evidence and 
upon the guilt or innocence of the defendant. The prose- 
cutor, before the trial commenced, was quoted as stating: 
“We have an ironclad case against Hauptmann. We will 
prove that he murdered the helpless infant.” In the same 
paper counsel for the defense stated: “Hauptmann is an in- 
nocent victim of circumstances. We are going to start the 
New Year with justice.” Then followed more extended 
statements from each counsel. Pictures of these lawyers 
appeared side by side in connection with the interview. Thus 
they were made to appear to be directly participating in “trial 
by newspaper,” and such participation was thereafter re- 
peatedly portrayed in the press by interviews with both in 
which the evidence, credibility of witnesses, and proof of 
guilt, or the lack of it, were discussed. 

That such exploitation of criminal prosecutions is a 
direct interference with the process of justice cannot for one 
moment be disputed ; indeed, it is conceded by all. The pub- 





lic, the Bench, the Bar, and the Press denounce such prac- 
tices and demand effective measures to prevent their recur- 
rence. Their recurrence over a period of many, many years 
in connection with the trial of criminal cases in this country 
demonstrates that their causes are deepseated. In the volumi- 
nous literature in which trial by newspaper has been dis- 
cussed and measures for its eradication have been pro- 
posed there is unanimous agreement upon its diagnosis, 
but great diversity of opinion upon its cure. Some suggest 
that the evil is one of manners and good taste, to be cured 
by the enforcement of ethical standards of professional con- 
duct both by the Bar and by the Press. Regulation by statute 
of the form and content of crime news has been proposed as 
preferable to the process of contempt, effectively employed 
in England. Some editors and publishers, frankly admitting 
their participation in the evil practice, have gone so far as 
to advocate censorship as preferable to the unlicensed ex- 
ploitation which now persists. 

In the discussion of these and other remedies a disposi- 
tion is clearly indicated for the members of the Bar to con- 
demn the Press, and for the leaders of the Press to condemn 
the Bench and the Bar. The thought was expressed in an 
editorial criticizing the proposals of the American Bar As- 
sociation’s Special Committee because it was indicated that 
the lawyers would again attempt reform by drastic regulation 
of newspaper conduct. The editor said: 

“The fact is that criminal justice in America has been 
and is being hamstrung by publicity. Lawyers and judges 
blame the press. The press blames the lawyers and judges. 


Neither takes the simple forthright action available to clean 
its own house.” 


And in concluding its discussion said: 

“The American Bar Association and the Judges of the 
American Bench know that by the simple expedient of 
adopting proper rules of court regarding the publicity pre- 
ceding and attendant upon criminal trials the whole situa- 
tion can be brought in line. Our courts have delayed long 
enough. The time has come for the adoption of the Eng- 
lish Rules now, and when the courts do adopt these rules 
the American press will suffer no loss in interest of its 
papers, no loss of its liberties, and a great augmenting 
of the service it renders all the people.” 


In an able address before the American Society of 
Newspaper Editors last April, Walter Lippmann, analyzing 
the Hauptmann case, emphasized the following facts: 

(1) That the police published and commented on the 
evidence before the trial. 

(2) That the officers of the court did not provide an 
orderly courtroom for the trial. 

(3) That no effective action was taken by officers of 
the court against spectators and reporters who took a hand 
in the trial. 

(4) That the attorneys on both sides by their public 
statements violated No. 20 of the Canon of Ethics of the 
American Bar Association. 

(5) That the Governor, acting in a quasi-judicial 
capacity, made ex parte statements to the press. 

Thus emphasizing official participation in the evils 
which persist, Mr. Lippmann urged the adoption of the 
English System, and concluded: 


“I suggest that we challenge the police, the judges, 
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the lawyers, who connive at it, that we declare that they 
are subverting the processes of law, that they are acting 
corruptly, and center public attention on them rather than 
on the criminal in the dock.” 


Although this is the language of controversy and attack 
I cannot believe that there will be no room for cooperation 
between the Bar and the Press. No good will come of a 
frontal attack by one group on another. ‘The causes of evil 
are too deeply seated to be curable by the Bench and Bar 
acting alone, or by attempting self-reform of the Press in its 
treatment of the news. The evils will not be cured unless 
the Press, the Bar, and the Bench have the will to cure them. 


But before speaking of cooperation, let us look for a 
moment at the power of our Judges to stop the interference 
with their judicial process by prosecutions for contempt. 

There is no substantial difference between the law in 
this country and the law in England. The difference is in 
practice, in law enforcement, not in the law itself. In 
England editors have been fined substantial amounts in the 
following instances: 

For publishing inadmissible evidence highly prejudicial 
to the defendants on trial. 

For stating that one accused of murder had fled to 
Canada, had been arrested there, and had confessed the 
crime. 

For publishing reports of special investigators, includ- 
ing an interview with a material witness who had been 
warned by the police not to make a statement. 

For publishing the photograph of an accused person 
when the question of identity might become an issue on his 
trial. 

For publishing in a single article an item of news re- 
garding a civil case and an item of news regarding a criminal 
case, where both cases involved the same transaction—be- 
cause the jury in the criminal case might be prejudiced by 
what was published regarding the civil case. 

For describing an accused as a rogue and suggesting that 
he was about to take an enforced absence. 

For publishing a cartoon depicting persons being placed 
under arrest by figures labeled “Communism,” “Sedition,” 
and “Mutiny” when a number of men had been arrested and 
charged with seditious libel. 

For stating that the prosecution of an accused was a 
frame-up and that he was a class war prisoner. 

The penalties in all these cases were imposed upon the 
theory that the publication tended to prevent a fair trial of 
the case at issue. And in all of them truth was said to have 
nothing to do with the question, and that the only test was 
the tendency of the publication to interfere with the course 
of justice. 

The same law predicated upon precisely the same prin- 
ciple, prevails in this country. The following instances in 
which the process of contempt has been used in the American 
courts show the application of these principles in this coun- 
try. Fines or jail sentences have been imposed: 

Where articles were published reflecting upon the 
motives and conduct of the court, in cases still pending. 

Where articles and cartoons ridiculing the parties to the 
controversy were published during the pendency of injunc- 
tion proceedings. 

Where it was published that politics would control de- 


cision, regardless of the defendant’s guilt or innocence, and 
that the jury was composed of Democrats, who would be 
unwilling to convict since conviction would help the opposite 
party. 

Where it was published of a defendant on trial in a 
criminal case that he had been convicted of other crimes. 

Where the evidence submitted to the Grand Jury was 
published in advance of the trial. 

Where during the trial of a civil case prior negotiations 
between the parties for settlement of the controversy were 
published. 

Where after the defendant’s indictment for murder, 
specimens of his handwriting, together with facsimiles of 
writin,s found beside the victim’s body, were published with 
analyses of the similarities and opinions of experts said to 
have been employed by the prosecution,—the article also dis- 
cussing the relation of this evidence to other evidence upon 
which the prosecution was expected to rely. 


Where the evidence to be introduced on a trial of an 
action was published with improper comments thereon and 
with reflections upon the parties to the action and expres- 
sions of opinion as to the right of the controversy,—and in 
the same case, publishing an account of the trial, taking 
sides, commenting on the evidence, expressing opinions upon 
the merits of the case and the effect of the testimony, and 
mis-stating the evidence and what occurred at the trial. 


For publishing an article which held up to ridicule one 
of the parties to an action on trial, denounced witnesses as 
“jail birds,” etc., and announced what the verdict should be. 

For denouncing the handling of a case, asserting that 
there was a conspiracy between the officials of the State and 
the Supreme Court and characterizing the proceedings as a 
“oauzy frame-up.” 

For publishing an article during the trial of an action 
for criminal assault and stating therein that the complaining 
witness was not accorded proper respect and that her treat- 
ment by the attorneys was a disgusting spectacle. 

The opinions of English and American Judges in apply- 
ing the law to the instances which have arisen in the courts 
proceed upon precisely the same principle, and the editors 
are right in saying that our Judges have failed to use this 
legal process with which their courts can be freed of all 
interference from improper publications. 

But it is not enough to fasten guilt or neglect upon the 
Judges and after blasts of condemnation go about our own 
business. We must analyze the reasons why practice here has 
so differed from the practice in England. We must consider 
whether the process of contempt may be effectively used in 
our courts; why it has not been effectively used heretofore, 
and how it may be successfully used from now on. 

Underlying the whole problem is the effect of modern 
publicity upon the reputation and character of individuals 
in public and private stations. This Association may estab- 
lish rules of ethics, and the editors may formulate codes, but 
these are all moonshine so long as reputations are made and 
profits are acquired by participation in the evil practices of 
trial by newspaper. An elected Judge, under the existing 
temper of the press, may not hope for re-election if he offends 
the editor of a leading newspaper. District Attorneys enter- 
taining political ambitions have often built up great reputa- 
tions through favorable publicity in exchange for news which 
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should not have been published. The same influences affect 
the officers engaged in the investigation of crime and the 
apprehension of criminals. 


Modern publicity can make or break the reputation of 
any man in public life. Journalism has made the front page 
the test of advancement and success in public estimation. 
And only the strongest individuals realize that true merit 
can successfully ignore such tests. These are facts which, 
coupled with political and professional ambitions, largely ex- 
plain the official and professional misconduct or neglect of 
duty always present in the situations we are discussing. 

It is said of the press that it is too decentralized and 
disorganized to control and regulate the practices of those 
who prosper through the exploitation of crime news. It may 
be said as truly of the legal profession because of these 
underlying influences. But if the leaders of these two pro- 
fessions, exercising the power and influence which they possess, 
will stand solidly together, upon Mr. Lippmann’s program, 
and not as antagonists, one blaming the other and defending 
itself, I have no question that the Judges will easily be pre- 
vailed upon to curb the recalcitrant yellow press and elimi- 
nate, through the use of the process which they control, trial 
by newspaper in this country as it has been eliminated in 
England. 

This is a task which requires more than criticism and 
condemnation. It requires the removal of the very human 
causes which have distorted our judicial process and brought 
it to shame. It will not be accomplished by agitation and 
publicity, but by quiet conference and persuasion and influ- 
ence brought to bear upon the responsible officials, with as- 
surance of support from all respectable elements of the Press. 
The nature of the task emphasizes the important and neces- 


sary part which must be played by local Bar Associations 
throughout the United States. We do not need to go to 
the Legislatures in the States to procure legislation curbing 
or regulating the press. It would be entirely futile to do so, 
and in my judgment equally undesirable. The legal process 
of reform is already at hand and may be effectively em- 
ployed if supported by the press, against whom it will be 
directed, and by public opinion. In cooperation with the 
press we may bring the force of such opinion to bear upon 
the members of our own profession, who are upon the Bench 
or employed as lawyers in the prosecution of crime, and they 
will be quick to change their ways. 

Through the local Associations the same force of opin- 
ion must be employed in changing the practice of the local 
police agents. To this end we must have the cooperation of 
the press in formulating and expressing public opinion 
throughout the nation and in the local communities. We 
must have its support even in urging the courts to enforce the 
process of contempt against the members of their own pro- 
fession. Publicity values must be reversed and brought to 
bear upon the improvement of justice instead of upon its 
degradation. In reversing the influence of the press we must 
have the support of local newspapers. 

We must act quickly, while the public is still aroused 
by the incidents of the most notorious criminal trial in the 
history of the United States, or we shall slip back into an 
attitude of complacency and the habit of blaming the other 
fellow and letting it go at that. Certainly there is today no 
task of greater public importance, sc far as our two profes- 
sions are concerned. These two professions are aroused to a 
deep sense of their own responsibility, and as I said in the 
beginning, there has never been as much promise of real 
accomplishment as there is today. 


The Spanish Revolt and World Peace 


A LESSON FOR OUR UNSEASONED CITIZENS 
By MAJOR GENERAL JOHN F. O’RYAN 
Over W2XR, August 25, 1936 


which affect world peace. The first relates to the 

fundamental causes of the Civil War now raging in 
Spain—for that is what the revolt really is—the second re- 
lates to the conduct of this war and its its immediate affects 
upon other peoples and other countries of Europe. 

Most people are more interested in that which is dra- 
matic or unusual and immediately threatening; they are more 
stirred by war itself than they are by consideration of those 
underlying conditions which, after a long period of fermen- 
tation, produce the explosion we call war. 

As I regard the basic causes of the war in Spain to be of 
greater significance and profit for us as Americans to con- 
sider, than to dwell upon the dramatics of the explosion itself, 
it is my purpose first to comment briefly upon the explosion 
and then to discuss the conditions which produced it. 

Viewed from this distance, the present struggle for con- 
trol of the government in Spain is, superficially at least, one 
between the Socialist government forces on the one hand and 
the conservative elements of the population on the other. 


‘i HERE are two aspects of the so-called Spanish revolt 


Hatreds which grow out of civil war usually exceed in their 
intensity and duration the hatreds born of international con- 
flict, and thus in Spain today, while accounts of the cruel 
character of the fighting may be exaggerated, it is evident 
that Spain is suffering a national tragedy; and this tragedy 
of assassination, destruction of homes, of priceless architec- 
ture, and works of art is fomented and confused by collateral 
influences and interests from sources outside Spain. The 
struggle, therefore, is not solely a domestic affair but sub- 
stantially one between the opposing exponents the world 
over, of two diverse concepts of national economy, of the 
mutual obligations which should exist between the State and 
the individual, of those features of human rights and relations 
which enter most intimately into the family, social, and 
business life of a people. 

For example, there can be no doubt, in view of what 
is happening in Spain to representatives of the church and to 
church property, that the church is on the side of the Con- 
servatives. But aside from the church, the Conservatives have 
the dubious aid of the royalists and the reactionaries of 
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Europe. Finally, the Conservatives have either openly or 
covertly the good will and material support of the abso- 
lutist governments of Germany and Italy. On the govern- 
ment side, its forces are aided, and at the same time no doubt 
embarrassed, by some at least of the elements cooperating 
with them but doing so in furtherance primarily of their 
own special doctrines and objectives. It is not difficult to 
believe that the present government of France leans toward 
the side of the government forces of Spain. Other sup- 
porting elements include not only the lawless and the poverty- 
stricken mobs of many Spanish cities, but also the organized 
and fanatical Bolshevists, and behind the latter is the sinister 
power of Russian absolutism with its program of world 
disaster. How far these collateral groups, all concerned with 
their own separate interests and using Spain and the Spanish 
people to serve those interests, will go, and what they will 
accomplish, is impossible to predict with certainty. But their 
intrusion has made the situation in Spain the bloody tragedy 
it is. 

It seems to me, however, that Europe is not ready for 
war at this time, and for the basic reason that the popula- 
tions will not fight, except against actual invasion. I say 
this in spite of the tremendous ballyhoo of apparent war 
fervor periodically drummed up in such countries as Ger- 
many, Italy, and Russia. But these dramatic and cere- 
monious occasions are but false-faces created to give the im- 
pression of fierceness and unanimity behind the bluffs of 
self-constituted rulers. The present policy in Europe seems 
to be one of bluff and counter-bluff. Unhappily, it is only 
a question of time when one of the irresponsible bluffs will 
be called, and once again may be renewed the work of de- 
stroying the human race through the operating mechanism 
of war. 

Left to themselves the Spanish people will continue their 
civil war for some time. But unless the forces of victory are 
animated by the standards of enlightenment and forbearance 
shown by such leaders as our Lincoln, Grant, and Lee, so 
that the Spanish people may find it possible to re-unite un- 
der a form of government capable of insuring to all, not only 
legal justice, but social and economic justice, the struggle 
is certain to be renewed in some form on another occasion. 

And this brings me to a consideration of the basic aspect 
of the civil war in Spain—that is to say, to its underlying 
causes. A people are best judged by their history rather 
than by their contemporaneous acts. What does history say 
as to how the Spanish people have lived, and what have been 
their problems in past centuries? 

Their fighting tenacity may be illustrated by their long 
struggle with the Mohammedans. In the year 711 the Mo- 
hammedans landing in Spain from Africa, conquered all but 
the most inaccessible regions of the country in a period of 
three years, and there they settled. The Spanish, however, 


‘in their remote fastnesses rallied their forces and engaged in 


a struggle with the Mohammedans which lasted nearly eight 
centuries. By the close of the 11th Century they had re- 
conquered their territory to the line of the Tagus River, but 
it was not until the year 1487 that Malaga was retaken, 
and 1492 (the year Columbus discovered America), when 
the City of Grenada was regained, the Christian empire 
re-established, and the old Spanish monarchy restored. But 
during those eight centuries the Spanish people had lapsed 
into a state approaching barbarism—for they had lived in 


poverty and without contacts with those things which con- 
stitute civilization—knowledge, liberty, justice, law and or- 
der, comforts, security, etc. Almost of necessity they had 
become ignorant, credulous, and cruel. 

One result of this struggle was the intense military 
spirit which followed their success in driving the Moham- 
medans from Spain, but by reason of their illiteracy the 
people in general became almost wholly dependent for their 
thinking upon the leadership of individuals and therefore 
subject to the motives and caprices of such leaders, for they 
were without the capacity to analyze or influence them. 

Now, in the England of that period an entirely differ- 
ent condition prevailed, for there the power of the people de- 
pended substantially upon the developed understanding and 
the capacity of the common man to help himself and to act 
sensibly in concert with his peers, and the value to a nation 
of this capacity is that it continues to function whether the 
individual rulers are skilled or not. But in Spain the people 
amounted to nothing; the ruling classes were supreme. 
Hence the brilliancy of the Court and the grandeur of the 
buildings erected by the princes during the 16th Century and 
later. 

In the following century (the 17th) the Moors lived 
in Spain and, constituting a vital element in the economic 
life of the country, were expelled. The effect of this was 
a decline in manufactures and of agriculture, in both of 
which fields the Moors excelled. There resulted as well a 
decrease in population, and an increase in poverty. The 
Spanish people seemed incapable of dealing effectively with 
the problems of their own national economy. This came 
to be recognized by some in authority, and foreigners of 
education were imported and actually placed in positions of 
power, so that conditions might be improved. Much prog- 
ress followed during the reign of Charles III, but it had 
no permanent value because the spirit of the country lacked 
understanding—the illiteracy of the people was the funda- 
mental barrier. Thus a reaction against progress began in 
the following century under Charles the IV. In the 19th 
Century political reformers again took up the effort to im- 
prove conditions in Spain, but little permanent headway was 
made—in spite of the fact that throughout this period Spain 
had individuals who were real students and patriots and that 
the Spanish people themselves were celebrated for honor, 
courage, temperance, and religious sincerity. However, no 
great political improvement, no matter how attractive it may 
appear, can produce lasting benefit unless preceded by and 
based upon enlightened public opinion. The Spaniards, dur- 
ing these centuries, had everything except knowledge and 
understanding. Their country held great wealth; the gov- 
ernment owned fertile lands in all parts of the globe; the 
people had political rights and were entitled to manage their 
own cities. Among them were individuals who were skilful 
artisans, and many who cultivated the arts were eminent 
in their success. As to the natural resources of Spain, its 
climate is excellent and varied and produces a wide variety 
of crops and fruits, while its mines are famous for their 
deposits of silver, copper, quick-silver, and lead. 

With all their splendid, qualities, the possession of great 
national resources, and the inspiration of outstanding leaders, 
the mass of the Spanish people, without knowledge and scien- 
tific understanding, have not been able to advance their stan- 
dard of living and effectively to exercise their fundamental 
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rights and liberties. I believe that in Spain there has never 
been a revolution—by which I mean one on a national scale 
—until the recent upheaval. Spaniards in the past have re- 
sented injustice and the extravagances of tyranny, and they 
have manifested their resentment by occasional insurrections, 
but until our time, never by revolution. 

Now, as we know, there has been under way since the 
16th Century, a movement on the part of the common people 
everywhere to secure freedom from tyranny, greater liberty, 
and education for the masses. Progress at times has been 
slow, at other times rapid. Many set-backs have occurred, 
but viewed in retrospect, progress has advanced inexorably. 
Unhappily much of the progress was only secured as a result 
of revolution. It was only through revolution that our 
American Republic was born. 

At this time, in the more advanced countries, the move- 
ment is for greater social and economic security than has 
heretofore obtained... In.usuch countries, the extremists, 
whether reactionaries or radicals, are out of step with the 
mass who see that law and order constitute for all, the sound 
base for economic progress. But in Spain the mass of the 
people until recently have not concerned themselves with the 
bewildering succession of scientific discoveries and develop- 
ments that have stimulated the rest of civilization to press 
forward with greater intensity to unlock the secrets of na- 
ture so that mankind might benefit by the results. The 
benefits to man provided by science have not been shared 
by the masses of the Spanish people. They are an outstand- 
ing example of the underprivileged. I think, when we under- 
stand this situation and how long it has endured, we can 
realize that the revolution which uprooted the monarchy and 
established the socialist republic, was the result of an awaken- 
ing on the part of the common man in Spain, and a realiza- 
tion on his part that if conditions for him were to be bet- 
tered, the betterment must be accomplished as the result of 
his own efforts and not in the form of largesse or of a dole 
handed out by those who claim to be his betters. It re- 
quired many generations for the common people of Spain to 
appreciate the degrading conditions under which so many of 
them had lived for so long a time, but even those who could 
not read formed conclusions when the movies portrayed how 
other peoples lived, and when radio addresses they could not 
read, but which they could hear and understand, informed 
them of the advantages enjoyed by the free peoples of en- 
lightened countries. But the duration of the long period of 
darkness made for excesses in the action which followed the 
awakening. The common people of Spain may fairly be said 
to lack the habit of self-government. Unlike the people of 
the American colonies, they have not the background of 
active participation in the solution of public questions, or 
an established sense of responsibility and steadiness, so neces- 
sary for the health and maintenance of self-government. Un- 
doubtedly there were causes affecting the stability of the 
Spanish republic other than the greed and ambitions of hos- 
tile elements, which resulted in the present revolution or 
civil war against the republic. The excesses of the present 
time to which both sides have resorted raise the question 
whether the mass of the Spanish people are intellectually 
ready for self-government. Only the future can determine 
that definitely. 

It is well for us to reflect upon the wisdom of the 
American people in stressing education for all, and by State 


laws making such education compulsory. We still have illit- 
eracy in spots, but nevertheless the mass of our people have 
a common school education, and they are the beneficiaries of 
many other forms of educational effort provided by en- 
dowed institutions, churches, and political parties. In this 
country we have made the appeal to reason an effective sub- 
stitute for the force and violence which otherwise would 
impede our progress. Eternal vigilance is the price of liberty, 
and liberty is lost when the autocrat takes hold—be he one 
representing entrenched privilege or the mass of the so-called 
common people. Our liberties can be safeguarded only by 
constitutional rights supported by our mental capacity to dis- 
tinguish between liberty and license and to understand the 
basic necessity for law and order where liberty is to en- 
dure. Two thousand years ago Plato said: 
“The things that destroy are injustice, intolerance, 
and foolish thoughts.” 


In other words, liberty is lost when injustice prevails, or 
when the foolish thoughts of “crack-pots” are substituted for 
clear thinking, or when the golden rule of Christian teaching 
is ousted and supplanted by intolerance. 

How much better in the interest of all is that form of 
progress which is based upon debate, deliberation, organized 
planning and compromise, try-out and amendment, than at- 
tempts at progress characterized by the ambitions of ignor- 
ance, the intolerance of non-compromise, and the wickedness 
of unreasoning force. 

What an extraordinary example of sanity has been fur- 
nished by the American people and by our government dur- 
ing the years that have marked the depression. In our effort 
to struggle out of it, we have all made mistakes, but the 
great mass of our people have shown understanding, for- 
bearance, and appreciation of leadership of their own selec- 
tion. We have had no major violence, and this is not at- 
tributable to any forces of suppression, but fundamentally 
to the American mind which has been schooled to an under- 
standing of the significance of liberty and a sense of the 
responsibility required to maintain it. 

It seems to me that the future happiness of the Spanish 
people is dependent upon a sound system of general educa- 
tion of the masses, upon their capacity for clear thinking, 
and a policy of tolerance toward the views and problems of 


all elements of their population, for justice thrives in such an 
atmosphere. 
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Fitting Treatment to the Criminal 


PAROLE IN OUR SOCIETY 


By PAUL V. McNUTT, Governor of Indiana; President Council of State Governments 
At the Second Annual Meeting of the Interstate Commission on Crime, Boston, Mass., August 21, 1936 


mitted and destroying the menace of organized crime, 

especially in the form of roving groups of criminals, 
are problems of primary importance. Manifestly, these 
problems are not limited to detection, arrest, and punish- 
ment, important as all of these are. If we would prevent 
crime we must go back to the sources, we must hack at the 
roots and destroy the causes which are found in a social 
order which breeds and fosters crime. Crime is a social ques- 
tion, touching environment, heredity, education, the home, 
the school, and practically every activity of life. Crime is a 
disease. Prevention is as important as control and cure. To 
meet the present problem organized society must strengthen 
all of its agencies, its preventive social agencies as well as 
its agencies for the administration of criminal justice. In 
addition to the social legislation there must be legislative 
action which will plug the loopholes in the criminal code and 
strengthen the administrative machinery of criminal justice. 
The agencies for detection and arrest must be enlarged, 
strengthened, and coordinated. Penalties must be made swift 
and sure and just, and fitting to the criminal. 

The criminal law has been concerned traditionally with 
fitting punishment to the crime. Modern penology has to do 
with finding ways of fitting punishment to the criminal. It 
even goes beyond that. It discards the idea of punishment 
as much as possible and places the emphasis on treatment. 
The criminal is a socially maladjusted individual, and the 
purpose of society, as stated in some of our state constitu- 
tions, is to reform him. But the words “punishment” and 
“reform” smack of a theological age which has passed. Con- 
sequently, it has been necessary to adopt terms which are 
consistent with a scientific conception of crime and the crim- 
inal, such as “re-education” or “re-adjustment.” The crim- 
inal is one who has developed resentments toward society 
through some unfortunate experience, who has failed to re- 
alize the mutual relations in society, or who is psychologi- 
cally incapable of making a normal adjustment. The courts 
and the penal system should try to re-educate such a person 
in order that he may make a satisfactory adjustment in 
society. Vindictiveness on the part of organized society is 
likely to make the first offender an habitual criminal. A 
calm, scientific attitude on the part of courts and of penal 
institutions, supplemented by intelligent sympathy, tends to 
create confidence on the part of the criminal, which is neces- 
sary to successful treatment. 

But modern penology is not even seriously regarded in 
many quarters, and it is often deemed impossible of attain- 
ment among those who accept it as a reasonable theory. 
Fortunately, it has been tried out in enough places to prove 
its practicability. The best of our juvenile courts have 
shown what can be accomplished with the young offender, 
when he is thought of as a subject for treatment. A few 
penal institutions in the country have been transformed into 
institutions for treatment which have had marked success. 


CU ied the increase in the number of crimes com- 


These demonstrations of the effectiveness of modern penology 
justify its adoption throughout the country. 

The practical problems in the reorganization of the 
machinery of justice and penal institutions are tremendous. 
They have not been attacked wholeheartedly and intelli- 
gently. One such problem is parole. 

Parole is one of the modern methods by which penology 
attempts to fit the punishment to the criminal in contrast 
with the older efforts to fit the punishment to the crime. It 
places emphasis upon the restoration of the criminal to soci- 
ety instead of retribution. A voluminous literature relating 
to parole has grown up, much of which is highly technical. 
The subject should have a technical literature, but there are 
some general problems of parole which it will not be amiss 
to discuss. It is to these general problems that I wish to 
direct your attention. 

The elementary, descriptive facts of parole are familiar 
to all of you. I want to enumerate some of them, however, 
in order to give the proper perspective to this discussion of 
the relation of parole to the penal system. Parole occurs at 
a definite point in the penal process. Under our indetermi- 
nate sentence laws it is likely to come up for consideration 
soon after a man has served his minimum sentence. It fol- 
lows a prison experience which has become a part of the per- 
sonality of the offender. Parole is usually recommended by 
the prison officials, and it is granted by either a prison board 
or by a central parole authority in the state. Then comes 
the parole period during which the individual is relatively 
free. His relatives, his friends and some of his neighbors 
know that he is a paroled prisoner; he makes occasional re- 
ports to an officer, and the officer may or may not see him in 
his home or at his work. If the parolee is not discovered in 
a violation of the conditions of his parole, he will be dis- 
charged in the course of time, usually after one year of 
parole. He is then a free man. Only a small percentage of 
ex-prisoners violate their paroles—at least, not many of the 
violations are discovered by the authorities. The wise 
criminal is a good parolee. But after discharge he may 
change his tactics and return to crime. We know this to be 
a fact because of the high percentage of recidivism. Our 
efficiency rating in the treatment of the criminal is nothing 
of which to boast. This regrettable situation is not all due 
to either the fact or the methods of parole, but parole is 
important because it is the terminal period in the treatment 
process. Its effectiveness is limited by a number of condi- 
tions, some of which existed long before the man was re- 
leased from prison. 

It is these limitations on the success of parole as a 
method of treatment of the criminal which I wish to point 
out. Of course, the nature of the man himself, which was 
fixed by heredity or early habits before he entered prison, is 
a limiting condition so far as any treatment is concerned, 
but theoretically the behavior patterns of any man can be 
changed. It is the purpose of the criminal courts and of 
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penal administration to modify the undesirable behavior 
patterns and to stimulate the development of socially accept- 
able patterns. The common methods of dealing with the 
criminal impose serious limitations upon the effectiveness of 
parole. Four of these methods seem to me to be crucial. 
They are sentencing, prison administration, the granting of 
parole, and the supervision of the parolee. 

One of the things which hampers treatment of the con- 
victed offender most is the haphazard method of sentencing. 
First offenders are often given sentences much more severe 
than repeated offenders for the same offense. 

I can illustrate the short-comings of sentencing best if 
I cite the results of a study recently published by the Indiana 
State Committee on Governmental Economy. This com- 
mittee made an analysis of the sentences imposed upon men 
in the Indiana Reformatory and in the Indiana State Prison. 
Amazing irregularities were revealed. For example, at the 
time of the study there were forty-six first offenders sen- 
tenced for auto banditry to the Indiana Reformatory, and 
their sentences were as follows: thirty-two for ten years; 
three for 12 years; two for 15 years; two for 25 years; four 
for 1 to 10 years; one for 5 to 21 years; and two for 10 to 
25 years. Four of these men probably will be paroled after 
serving a year or a little more, while two of them will have 
to remain 25 years, unless they are pardoned or their 
sentences commuted by the Governor. The sentences of the 
twenty-three first offenders in the State Prison who were 
sentenced for auto banditry were as follows: sixteen for 10 
years; two for 12 years; one for 25 years; one for 5 to 10 
years; and three for 10 to 15 years. Sentences for recidi- 
vists show the same irregularity. A few cases from the 
Indiana State Prison will illustrate the point: (these also 
are cases of auto banditry) two men who had served one 
previous sentence for felony received flat sentences of 25 
years each, but one fortunate bandit who had served four 
sentences for felonies and one for a misdemeanor received a 
sentence of 11 years. Another favored bandit had served 
two previous sentences for felonies and one for a misde- 
meanor, and his sentence was 1 to 10 years. 

Indiana has had an habitual criminal law for many 
years. Sixteen men in the State Prison were found to have 
been sentenced under this law, but three hundred and sixty- 
seven others had had as bad or worse records, and they had 
not been sentenced under this law. 

A comparative study of the sentences of first offenders 
and recidivists for fifteen different offenses revealed no well- 
defined tendency on the part of courts to give heavier sen- 
tences to recidivists than to first offenders. 

It is inevitable that those men who received the com- 
paratively long sentences will be embittered by that fact. As 
they see it, organized society has been unjust to them. Be- 
cause they are embittered, they probably are poor risks for 
parole. To blame parole alone for their return to crime is 
little short of inane. 


But bitterness is not the only handicap under which the 
parole organization operates. About sixty per cent of the 
prisoners in our Indiana institutions are recidivists, and it is 
highly probable that many of these repeaters are psycho- 
pathic and neurotic, and some of them are definitely insane. 
None of those in the Indiana Reformatory has been pro- 
nounced insane, but the repeated criminal behavior of these 



























































recidivists is good presumptive evidence that their mental 
processes deviate considerably from those of normal citizens. 
When one of these repeaters comes before a court, he is tried 
on the basis of the facts relating to the commission of the 
offense with which he is charged. His normal or abnormal 
personality traits are not considered, unless he presents clear- 
cut symptoms of insanity. Yet these traits are more im- 
portant from the viewpoint of society than the mere fact of 
the guilt of the man. They determine what to expect of 
him, and yet society turns these persons over to the parole 
authorities with the expectation that, if parole is a sound 
method of penal administration, they will be restored to good 
citizenship. It is an absurd responsibility to place upon 
parole authorities. 

On the other hand, it is my judgment that it would be 
equally absurd to expect the trial court to weigh all of the 
facts which bear upon the probable treatment which a 
criminal may need. ‘There is no consistent policy on the 
part of courts for sentencing offenders with similar records 
and offenses, and barring a few courts in large cities, at 
present there can be no consistently scientific determination 
of sentences by the trial courts. The trial court, if it could 
afford to employ enough experts, could determine the initial 
period of treatment. Most courts, however, are equipped to 
do nothing further than to determine guilt or innocence. But 
even if the judge assembled complete information for a social 
diagnosis of the offender, he could not fix an accurate defi- 
nite sentence. The effect of imprisonment varies with dif- 
ferent men. One man might be sufficiently adjusted to be 
paroled in a year, whereas another would require several 
years for adjustment. Either the law should be changed to 
abolish all definite sentences, determinate or indeterminate, 
or the sentencing power should be removed from the judge 
and placed in the hands of a Central State Sentencing, Clem- 
ency, and Parole Court which would fix the initial sentence 
and adjust the sentence as time passed in accordance with 
the progress of the prisoner. Such a court could have at its 
disposal ample technical assistance, such as no trial court 
could afford to use effectively. The other alternative would 
be to remove from the law minimum and maximum sen- 
tences and to create a strong Central Parole Authority which 
would study the man and with the assistance of the prison 
administration determine the time of parole. Without some 
such change in the sentencing power, the effectiveness of 
parole is limited from the very day the offender is sentenced. 

After a man reaches prison a new experience begins 
which has its bearing upon future parole success. The prison 
administration can increase tne chances of parole success by 
preparing the man psychologically and socially for his re- 
turn to society; or through ignorance and brutality it can 
reduce the chances of success on parole by creating bit- 
terness and failing to give intelligent vocational direction to 
the prisoner’s work and training. Many of our prisons suf- 
fer from the poor quality of their officers and employees. 
Standards of professional training for prison employees are 
low, and the salaries are not sufficient to attract able men 
who might be willing to take the special training necessary 
for the efficient performance of their prison duties. State 
legislatures have been unwilling to appropriate the neces- 
sary funds to support good prison administration. Prisons 
cannot compete with private employers for expert personnel, 
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because they cannot pay adequate salaries. Consequently, 
prison management is reduced to the necessity of providing 
mere custodial care with as much productive work as it may 
be possible to carry on. Individualized study and treat- 
ment of the prisoner is rare and usually perfunctory. We 
have neither a sufficient number nor the right kind of prison 
officers and employees in most of our prisons. Some states 
have advanced further than others in the development of sci- 
entific penal administration, and their results have been suf- 
ficient to show the possibilities of good penology. But good 
penology costs money, and we are loath to spend large sums 
of money on those persons who have defied constituted au- 
thority. This is short-sighted, because we lose billions of 
dollars every year on account of crime—one estimate has 
placed the total cost at fifteen billion dollars, which includes 
the whole system of the administration plus the destruc- 
tion and expropriation of property by criminals. It should 
be emphasized, however, that the mere expenditure of large 
sums of money on prison administration is not enough; it 
must be well spent by properly trained personnel, and such 
professionally trained persons can be secured and kept only 
if they have security of tenure. 


Whatever preparation for parole the prisoner receives 
is given by the prison administration. It is responsible for 
improving or maintaining the prisoner’s physical health, for 
substituting social for anti-social attitudes, and for giving vo- 
cational training. If these things are done poorly or not at 
all, then success on parole is to that extent jeopardized. The 
public thinks that the punishment of penal servitude ought 
to be sufficient to make the prisoner grateful for his free- 
dom and to give him a strong motive for obeying the law. 
‘ Unfortunately, the public is woefully mistaken in this opin- 
ion; it does not understand the nature of the human animal. 
Because of this fact it is possible for the parole authorities 
to sufter a loss of confidence through no fault of their own. 
I am not trying to make a case of inefficient parole boards 
and supervisors. We shall have better parole only if we 
understand the particular duties and responsibilities of parole 
authorities. They cannot be expected to overcome the bun- 
gling of the prison management. 


Another fact which limits probability of success on 
parole is the manner in which parole is granted. A man who 
is entitled to consideration for parole usually comes before a 
committee or the board of a prison; sometimes he comes be- 
fore a central state parole authority. His minimum sentence 
has been served, and he thinks his conduct is such that he 
has some claim to consideration by the parole board. What 
does the parole board know about the prisoner? In many 
states, and this includes Indiana, they know precious little 
that is of importance. They know that he was sentenced 
for a certain offense, they have a statement from the sentenc- 
ing judge or the prosecuting attorney or both, they know 
that he has worked at certain jobs in the prison, and they 
know that he has or has not been a “good prisoner.” Such 
an institution parole board will sit for a day, an afternoon, 
or an evening, and they may hear the petitions of anywhere 
from a dozen to seventy-five cases. If they hear a dozen 
and give half an hour to the consideration of each, they 
probably do a reasonably good job in the light of the knowl- 
edge which they have of the man. If they consider seventy- 
five and give five minutes to each case, there is little point 


to their coming to the prison for a meeting: they could have 
given their opinions by mail after flipping a coin. Some states 
have made more progress than others in planning the parole 
hearing, but most of us have a long way to go before we 
can claim that we are even business-like, let alone scientific 
in this matter. Some men are paroled who should have been 
held longer; others are ordered to stay in prison, who should 
have been paroled, and they become embittered, which 
jeopardizes the success of a later parole. If the prison ad- 
ministration has a sufficient Staff of experts, such as psychia- 
trists, psychologists, social workers, and vocational teachers, 
it can give to the parole board a systematic analysis of each 
man and can interpret their findings to the board which then 
can make an intelligent decision regarding present or future 
parole. Some prison boards have little conception of penology 
and are scornful of the scientific study of criminals; when 
such boards sit as parole boards, they help to perpetuate an 
obscurantist attitude and they add immeasurably to the cost 
of crime, because they do not perform their duty of making 
their contribution to the prevention of future crime. The 
parole authorities who supervise the released men often get 
blamed for the conduct of men which is traceable to the mis- 
takes of parole boards; they have plenty of their own mis- 
takes without adding to their embarrassment by requiring 
them to shoulder the mistakes of parole boards. 

It would not be fair to say that parole supervision is 
the weakest link in the chain of crime treatment. There 
are many other weak links which limit the possibilities of 
parole supervision. But it must be admitted parole super- 
vision and its organization rarely offer an excuse for an over- 
weening pride. In a good many states the director of parole 
and a few of the higher officers have considerable professional 
training and experience for their work, but even in these 
states they have to make the most of poorly qualified staff 
officers who carry case loads so large that they cannot see 
their clients as often as they should. Again, insufficient 
funds and insecurity of tenure prevent the development of 
competent, adequately staffed parole departments. 


In planning parole administration we have to think of 
state lines. Many states have informal agreements by which 
the parolees of one state are allowed under some circum- 
stances to reside in another state. These agreements should 
be set up by law in the form of compacts. As a result of 
the enabling acts passed by the General Assembly in 1935, 
Indiana became the first state in the nation to offer compacts 
with other states for cooperative effort and mutual assist- 
ance in the prevention and control of crime. The desirable 
results to be expected from this compact are the reciprocal 
supervision of parolees and the waiving of extradition or 
formalities with regard to the return of parolees or proba- 
tioners from other states. An Act of Congress has granted 
consent of the Federal Government to such agreements, and 
I believe that this will be an important step in improving 
the supervision of one group of parolees who in the past have 
been very troublesome at times. 


One more general problem should be stated. Through 
inadvertence ov lack of understanding, we often treat a 
parolee as if his only problem is a criminal record, whereas 
either he or his family usually has many problems which in- 
fluence the progress of the parolee. We know that poverty, 
health, family relationships, and community relationships 
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enter into the causal nexus which results in crime. It would 
be foolhardy to expect a parolee, who is returned to a dis- 
organized family and community environment, to succeed as 
well as one who returns te more wholesome surroundings, 
but too often we parole a man or a boy without trying to do 
anything to improve the environment in which he has to 
live. The Indiana Boys’ School has a new parole officer 
with training in social case work who is trying to make use 
of such information as that revealed by the Social Service 
Exchange. He is carrying about ninety cases; that is at 
least forty too many, if he is going to do a case work job 
with these boys which will be professionally respectable, but 
with the money available to the school at present that is the 
best that can be done. 

Now let me summarize these observations concerning 
the relation of parole to the penal system. Parole is the last 
step in the penal process. It has to carry the burden of all 


the mistakes made by the sentencing judge, the prison ad- 
ministration, and the authority which grants parole, and it 
has its own peculiar problems of inadequate funds, large case 
loads, and poorly trained parole officers which limit its effi- 
ciency. When the newspapers and others attack parole, their 
criticisms reveal not so much the inherent weakness of parole 
as a penological method, as their own failure to understand 
the whole penal system from courts to parole. We must see 
the whole penal system and understand the functions of its 
interrelated parts. If due allowance is made for the weak- 
nesses of the courts, the prison administration, and the parol- 
ing boards, I have a suspicion that the parole agencies do as 
good a job as could be expected. The problem of fitting the 
penalty to the criminal is of vital importance to all citizens, 
but it cannot be done effectively at present. It is quixotic 
to tilt at parole agencies, when the major engagement should 
be fought further down the line in the war against crime. 


Our Constitution 


By EDWARD R. BURKE, U. 8S. Senator, Nebraska; Member, Senate Committee on the Judiciary 
At at meeting of the South Dakota Bar Association, August 14, 1936 


(This address, discussed in Mr. Mark Sullivan’s column in the N. Y. Herald-Tribune of August 16, is of special interes: 
in view of Senator Burke’s resignation as Democratic National Committeeman for Nebraska on August 25, and the effect on 


the approaching elections.) 


esting discussion of present day problems, the Secre- 
tary of Agriculture chose, “Whose Constitution.” A 
reading of this volume makes it apparent that the author sin- 
cerely believes that sinister, reactionary forces, “economic 
royalists,” if you prefer that term, have, with the aid of a 
backward looking majority of the Supreme Court, been able 
to use the peoples’ Constitution to thwart economic and so- 
cial progress. It is my purpose in addressing you today on the 
subject, “Our Constitution,” to express my conviction of the 
importance to America of retaining in full force the Consti- 
tution, and the power of the Supreme Court to declare its 
meaning. So vital is the preservation, without fundamental 
change, of that charter of freedom, so essential the power 
of the judiciary to strike down every unauthorized attempt 
to weaken or change its guarantees, that the people must be 
on their guard and examine with extreme care even the 
most alluring proposals of the devotees of a new order. 
On a few occasions only in the nearly one hundred and 
fifty years of our life under the Constitution, has it been so 
much the subject of widespread discussion as it is today. Dur- 
ing the 74th Congress, recently adjourned, nearly three score 
amendments were proposed. These amendments are now 
under study by the Judiciary Committee of the Senate and 
the House of Representatives. Heated discussion of the Con- 
stitution, and of the power of the Supreme Court to inval- 
idate acts of Congress on the ground that the legislation ex- 
ceeded the authority vested in Congress by the people, was 
matter of daily occurrence on the floor of each House. In- 
stitutes of public opinion and popular forums have found con- 
stitutional questions attractive. Much has been written on 
the subject, and, it is to be hoped, citizens in general are 
_ thinking deeply on the question of the real meaning and sig- 
nificance of our federal Constitution. 


A S the title for a recent book, which presents an inter- 





Events that have transpired since March 4, 1933, have 
necessarily projected the Constitution into the spot-light. 
There have been occasions, heretofore, when a single Consti- 
tutional issue aroused the country to a white heat. The effort 
to establish a central bank, the struggle to confine the insti- 
tution of slave-holding within defined territorial limits, the 
proposal to tax incomes in the only feasible way without ap- 
portionment among the several states according to population, 
those conflicts, to mention a few only, each brought before 
the people in dramatic form and with fervent advocacy, the 
question of the wisdom of constitutional limitations on the 
power of government. On all of these occasions, some of 
those who were dissatisfied with the decision, gave vent to 
violent criticism of the Supreme Court. Citizens with no 
legal training at all, as well as some schooled in the law, ven- 
tured, with the greatest of self-assurance, into the difficult 
realm of Constitutional interpretation. They did not hesitate 
to roundly abuse the majority of the Supreme Court for what 
they considered too strict, over-technical, or altogether errone- 
ous constructions, which prevented or delayed some action 
which these dissenters favored. Through it all, the people in 
large part retained their firm conviction in the wisdom of a 
written Constitution, and their confidence in the Court. The 
necessity of a thoroughly independent judiciary, with au- 
thority to pass on the question of conformity of state or 
national legislation to the basic law embodied by the people 
in the Constitution, became increasingly clear. When these 
discussions have appealed to the sober judgment of the people 
as indicating the necessity of changing the Constitution, 
amendments have been submitted and adopted in the method 
provided by the instrument itself. 

But these matters, which have been mentioned, were 
all isolated controversies, coming to the front at intervals 
over the span of a century and a half. Never before in our 
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history have the major portions of the legislative program 
of any administration, one following another, been brushed 
aside because in their enactment Congress had stepped, boldly 
or carelessly, across the line, into a field of action which 
the people, in adopting the Constitution, had determined 
should be reserved for action by the states, or retained in 
the people themselves. So, it has been thought necessary to 
make the effort to divert criticism from those who could prop- 
erly be charged as responsible for the passage of these many 
invalidated measures, by pointing the finger of scorn at the 
Supreme Court, whose unpleasant task it has been to apply 
the constitutional test. The duty of the Court has been 
doubly hard because many of these laws were passed at a 
time of most extreme emergency, and all, it can be said, were 
sincere, even if ill-considered, efforts to bring about better 
conditions. 

Now, why should not the people of the United States 
be able, through the representatives of their own choosing, to 
enact any kind of legislation, social, economic, or for what- 
ever purpose, they feel at any time they want? That is to 
say, not only enact such legislation, but have it upheld and 
enforced. When. the country faces such a crisis as it did 
three short years ago, must we be bound by limitations im- 
posed by men, who, however wise and patriotic, lived long 
ago and in a much simpler age? Is it not indisputably true 
that when the Constitution was adopted, not only the sepa- 
rate states, but each local community, it might almost be said 
each separate family and the individual member thereof, con- 
stituted self-sufficient units, capable of feeding and clothing 
themselves, and, if need be, living unto themselves alone? 
Today, with all of the modern developments of transporta- 
tion and communication, with our country divided into in- 
dustrial centers and agricultural areas, each dependent upon 
the other for its very life, is it not the part of wisdom, we 
are asked, to recognize that the old restrictions and inhibi- 
tions no longer have any justification? Cannot everyone see, 
impatiently cry the critics, that the people today need the 
protection of the strong arm of the central government? 

Those who hold the view that the times require a vast 
increase in national powers, in both the legislative and the 
executive departments, have different methods of approach 
to this objective. I would like to discuss with you some five 
or six of the proposals made. The result sought by each is 
the same: to remove limitations found in the Constitution 
which restrict the freedom of action of the federal Congress 
and Executive, or, what is really the same thing, to curb 
the power of the Supreme Court to find that such limitations 
exist, or that they mean what they say. 

First are those who fix their attention upon the “gen- 
eral welfare” clause contained in the Preamble to the Con- 
stitution. Is it not there written that, 


“We the people of the United States . . . do ordain 
and establish this Constitution . .. to promote the general 
welfare?” 


Well, then, if under changed conditions certain blessings are 
being denied to the people by reason of limitations upon the 
power of the central government contained in the body of 
the Constitution itself, should not Congress, the Chief Exec- 
utive, and, most of all, the Supreme Court, ignore those 
limitations and justify action, in whatever form may be 
necessary, upon the declaration that its purpose is to advance 


the general welfare? The author of “Whose Constitution” 
tells us there should be created a body to be known as the 
“Council on General Welfare,” with somewhat undefined 
powers, but clear in purpose, to formulate and, regardless 
of limitations in the Constitution, somehow secure the adop- 
tion of whatever measures this Council might consider essen- 
tial in the effort to promote the general welfare. However 
important may be the Preamble to the Constitution as a gen- 
eral statement of the noble purposes of the government to 
be established thereunder, and of which it was to constitute 
the key-stone of the arch, good sense would surely indicate 
that the specific limitations upon the Congress and the Exec- 
utive, which the people imposed in that Constitution, cannot 
be lightly brushed aside with the declaration that the for- 
bidden exercise of power is undertaken for the purpose of 
promoting the general welfare. 

This proposal goes still farther. We are asked to con- 
sider the establishment of an all-inclusive cooperative com- 
monwealth. Within their own field, producers’ cooperatives 
and consumers’ cooperatives, under our present economic sys- 
tem, are doing much good and are capable of much greater 
development. This suggestion for a cooperative common- 
wealth goes much beyond that. It unquestionably would re- 
sult in the abandonment of both the economic and the polit- 
ical systems under which this country, in the short space of 
one hundred and fifty years, has made such phenomenal prog- 
ress resulting in the widest diffusion of wealth any people 
has even known. In any event it would seem that if those 
who believe in a powerful council on general welfare and 
in a cooperative commonwealth are convinced of the sound- 
ness and the necessity of their remedy they should advocate, 
not a free and easy construction of the Constitution to per- 
mit these innovations, not even amendments to the present 
framework of government, but either a discarding of written 
constitutions altogether, or the calling of a constitutional 
convention to draft an entirely new system. 

Second, the advocates of adoption of specific amend- 
ments to the Constitution for the purpose of enlarging the 
powers of the central government are numerous. They are 
proceeding in the proper way. Their problem is to convince, 
first Congress, and then the country, that any certain amend- 
ment which they advocate is wise. A few examples of these 
proposals may be of interest: 


Senator Ashurst: “The Congress shall have power 
to make laws. to regulate agriculture, commerce, industry, 
and labor.” 

Senator Costigan: “The Congress shall have power to 
regulate hours and conditions of labor and to establish 
minimum wages in any employment and to regulate pro- 
duction, industry, business, trade, and commerce, and to 
prevent unfair methods and practices therein.” 

Senator Nye: “Congress shall have the power to regu- 
late the sale and marketing of al! agricultural commodi- 
ties.” 

Senator Lowan: Congress may provide by law “For 
the regulation and control of any agricultural, mineral, or 
manufactured product of whatever description which may 
move in or affect interstate or foreign commerce.” 

Senator Benson: “The Congress shall have the power 

. to limit the worktime and establish minimum compen- 
sation of wage earners in any or all occupations... to 
establish, acquire, and operate such natural resources, prop- 
erties, and enterprises in manufacturing, mining, commerce, 
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transportation, banking, and public utilities as are essential 
to the social and economic welfare of the people . . . and 
to legislate generally for the social and economic welfare of 
workers, farmers, and consumers.” 

Finally, one of the proposed amendments submitted to 
the 74th Congress reads: 

“The Congress shall have power to pass all laws 
which in its judgment shall be necessary to provide for the 
general welfare of the people.” 

A great deal is being said these days about the “totalitarian 
state.” One sure way to give the country the opportunity 
to experiment with such a conception of government would 
be by the adoption of an amendment of this kind. For it 
would surely provide a state in which there would be no 
limits whatever upon the exercise of governmental power, 
no rights of any kind reserved to the people. Under such 
a government the individual citizen would soon cease to have 
any responsibility in the matter of ordering his daily life. 
That would all be taken care of for him by the central 
power. The states would pass out of the picture except as 
mere geographical divisions. All power and authority, all 
responsibility for decisions affecting our occupations, our 
homes, our very thinking, would be centered at Washing- 
ton. All would rest upon the determination of a chief exec- 
utive, a president—if he were still to retain that innocuous 
title—and of a congress that would certainly not be long in 
becoming entirely subservient to the will of the executive, as 
to what measures were best calculated to promote the gen- 
eral welfare. It is not conceivable that the American people 
will ever lend willing support to any such revolutionary 
change. 

There are many who feel that the desired authority 
for additional power in the central government can be se- 
cured under the Constitution as it is, and without any rad- 
ical amendments. All that we need, say these, is to have a 
Supreme Court the majority of whose members would so 
construe constitutional provisions as to sustain legislative 
proposals of the kind so numerously invalidated in recent 
months. They complain bitterly against the “too technical” 
construction to which the present majority of the Court is 
committed. A modern and realistic definition of interstate 
commerce, they feel, would go far to make possible the 
exercise of the added powers in the central government 
which they consider necessary. They will tell you, in con- 
fidence, that time alone is needed to produce a sufficient 
change in the personnel of the Court to bring about the 
desired result. Man is born but to die, and new appoint- 
ments will necessarily be forthcoming. If—‘“aye, there’s the 
rub”—if the appointing power is then in the hands of those 
who desire a more liberal construction of the powers of 
Congress to deal with the problems of economic welfare and 
social progress, the whole matter may be nicely adjusted by 
filling the vacancies with nominees of ascertained opinions. 

Closely akin to the group whose views have just been 
outlined, are those who would place the power of decision 
in the hands of a minority of the Court, so that even new 
appointments would be unnecessary. The advocates of this 
plan would require that to declare an act of Congress in- 
valid the concurrence of not less than seven members of the 
Court should be essential. Under this proposal, if three jus- 
tices upheld the act of Congress, or the challenged enactment 
of a state legislature, the decision of the minority would 





stand as the judgment of the Court, notwithstanding that 
six of the judges held a contrary view. 

Can such a requirement be imposed by legislative fiat 
without the necessity of amending the Constitution? Some 
answer in the affirmative. They call attention to Article III, 
Section II, which reads: 

“In all the other cases mentioned, the Supreme Court 
shall have appellate jurisdiction, both as to law and fact, 
with such exceptions, and under such regulations as the 
Congress shall make.” 


So it is argued that this proposal would merely be a regu- 

lation, or an exception to the prevailing majority rule. It 

must be noted, however, that Section I of this Article reads: 
“The judicial power of the United States shall be 
vested in one Supreme Court, and in such inferior Courts 
as the Congress may from time to time ordain and estab- 


lish.” 


Congress is thus given authority to make exceptions and reg- 
ulations affecting the appellate jurisdiction of the Court. 
This falls far short of any authority to regulate the judicial 
power of the Court. With that, Congress has nothing to do. 
It cannot make regulations or exceptions affecting the judi- 
cial power for that is vested by the Constitution solely and 
exclusively in the Court. Were Congress to prescribe the 
number of justices who must concur before the Court could 
exercise judicial power in certain cases, that power would 
thereafter no longer be complete. 

It must be clear, then, that only the people themselves, 
by an amendment to the Constitution, could carry out this 
proposal. Would an amendment of that kind be wise and 
is it necessary? It is unfortunate that in a number of im- 
portant cases the Court has divided five to four. All would 
wish that the Court might in every case be of one mind. 
How would it improve matters to sanction the rendering 
of decisions by a minority of the Court? Would three to six 
decisions be better than five to four? The argument runs 
that an act of Congress should not be invalidated on the 
ground that Congress had exceeded the authority vested in 
it by the Constitution unless that fact is established beyond 
a reasonable doubt. And, it is said, if three able justices of 
the highest court in the land are not so satisfied, how can 
it be claimed that the point is established beyond a reason- 
able doubt? The answer is that this is a rule that applies 
alone to the intellect and the conscience of the individual 
judge. He must satisfy himself beyond a reasonable doubt 
before he votes to invalidate an act of Congress. Once, 
however, the individual has reached that conclusion, his duty 
is clear. If he is joined by a sufficient number of his col- 
leagues to constitute a majority, then the Court is satisfied 
beyond a reasoriable doubt, even though a minority, be it one 
or four, may not be so fully satisfied as to justify them in 
joining the majority and rendering a unanimous decision. 

Before espousing such an amendment we should ask 
ourselves this question. Would the confidence of the people 
be enhanced in our system for the administration of justice 
by a change which would make it possible for the decision 
of an inferior federal court, or the decision—possibly unani- 
mous—of the highest court of a sovereign state, to be re- 
versed by a minority of the Supreme Court? The minority 
members might even themselves feel that the legislative 
enactment exceeded the constitutional power of Congress, but 
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not being satisfied as to that point beyond a reasonable doubt, 
they would remain in the minority and thus control the 
decision. 

Another suggestion has been urged to curb the power 
of the Supreme Court to invalidate acts of Congress. It is 
to provide that, if Congress elects to reenact a measure which 
has been declared unconstitutional, it shall become law not- 
withstanding the adverse holding of the Court. In substance 
this means that if Congress does a thing that is bad because 
it had no authority to take the action, and upon having the 
evil pointed out to it, still insists on doing it anyway, then 
it becornes proper and good. This would clearly be a new 
method of amending the Constitution, amending it without 
a direct vote of the people. Even if the suggestion is re- 
stricted to action, on the occasion of repassage of an in- 
validated act, at a subsequent session of Congress, or by 
more than a bare majority, it would still constitute a funda- 
mental change in our form of government. It would take 
away from the people the right themselves to determine what 
the basic law shall be and when and to what extent changes 
shall be made therein. It would in effect, and reasonably 
soon, destroy the Constitution altogether. It was thus that 
both Italy and Germany, under the form of law, found 
themselves committed to a dictatorship. Americans who love 
their liberty will not proceed that way. 

There are those who believe that it was never the in- 
tention to give the Supreme Court authority over Congress 
in this respect. They argue that the Court has simply 
usurped the power to override the acts of the legislative de- 
partment. A plausible argument is presented, and I fear 
that many people may have accepted this view. It is true 
that nowhere in the Constitution will you find language 
which in so many words declares this power to be lodged 
in the judiciary. We must seek an answer to the question 
as to what the framers of the Constitution meant when they 
provided that “the judicial power” shall be vested in a Su- 
preme Court. What did the people of the original states, 
who adopted the Constitution and ratified that language, 
understand it to mean? 

It should be noted, in the first place, that each of the 
thirteen states had a written constitution of its own. These 
provided for a legislative branch to make the law, and a 
judiciary to interpret and construe the law. Without any 
express constitutional provision to that effect, the state 
courts, nevertheless, did, on numerous occasions, exercise the 
power to enforce the Constitution in cases where a statute 
was thought to be in conflict therewith. The statesmen who 
drafted the federal constitution were familiar with this prac- 
tice in the states. It was understood to be implicit in the 
very nature of the grant of general judicial power to the 
courts. Many of the delegates had served as judges of state 
courts and had themselves participated in the exercise of 
the judicial power to declare invalid an act of the state leg- 
islature which was deemed to be in excess of the authority 
vested by the people through the state constitution in the 
lawmaking body. Had it been intended to limit the power 
of the federal judiciary in this respect, these men would of 
certainty have seen to it that the limitation was expressly 
declared: If it be true that the Constitution does not specify 
this particular power, it must be remembered that nowhere 
does the Constitution particularize in any way as to the 
judicial power, although it does of necessity define the juris- 


diction of the courts. Consider these three declarations found 
in the Constitution: 

I. The judicial power shall be vested in one supreme 
Court. 

II. The Constitution and the laws of the United 
States which shall be made in pursuance thereof shall be 
the supreme law of the land. 

III. The judicial power shall extend to all cases 
arising under the Constitution as well as under the laws 
and treaties of the United States. 


These provisions are subject to one interpretation only. 
That was stated by the governor of one of the states to the 
convention which was considering ratification of the Con- 
stitution, as follows: 


“Every law consistent with the Constitution will have 
been made in pursuance of the power granted by it. Every 
usurpation or law repugnant to it cannot have been made 
in pursuance of its powers, The latter will be nugatory 
and void.” 


In other conventions the same idea was expressed, and it is 
doubtful if the Constitution could have been ratified at all 
except for this clear understanding. The newspapers of that 
period pointed to this check on the legislative branch as one 
of the wholesome features of the new Constitution. 

As everyone knows it was a few years only until the 
Supreme Court set at rest any doubt as to the claimed au- 
thority of the Court to overturn an act of Congress. Early 
in the year 1803, Chief Justice Marshall delivered the de- 
cision in Marbury vs. Madison. It may be claimed that it 
was unnecessary in deciding that case for the Court to pass 
on this question, and that it is, therefore, mere dictum. 
Nevertheless, it was a fortunate thing for the American 
people that Marshall should, at that early day, with master- 
ful clearness of reasoning and superb clarity of exposition, 
have put the argument for the exercise of power by the 
Court to decide, in any case before it wherein was chal- 
lenged the constitutionality of an act of Congress, that no 
such act could stand unless it squared with the applicable 
provision of the Constitution. You are familiar with the 
language of that celebrated decision. Consider this abstract: 

“The question whether an act repugnant to the Consti- 
tution can become a law of the land, is a question deeply 
interesting to the United States; but happily not of an in- 
tricacy proportioned to its interest. It seems only necessary 
to recognize certain principles supposed to have been long 
and well established, to decide it... . That the people have 
an original right to establish for their future government 
such principles as in their opinion shall most conduce to 
their own happiness, is the basis on which the whole Ameri- 
can fabric has been erected. The original supreme will 
organizes the government and assigns to the different de- 
partments their respective powers. . . . The powers of the 
legislature are defined and limited; and that those limits 
may not be mistaken or forgotten, the Constitution is writ- 
ten. To what purpose are powers limited and to what 
purpose is that limitation committed to writing, if those 
limits may at any time be passed by those intended to be 
restrained? ... The Constitution is either a superior, para- 
mount law, unchangeable by ordinary means, or it is on a 
level with ordinary legislative acts, and like any other act 
is alterable when the legislature shall please to alter it. 
If the former part of the alternative be true, then a legis- 
lative act contrary to the Constitution is not law. If the 
latter part be true, then written constitutions are absurd 
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attempts on the part of a people to limit a power in its 
own nature illimitable. . . . If an act of the legislature 
repugnant to the Constitution is void, does it, notwithstand- 
ing its invalidity, bind the courts and oblige them to give it 
effect? Or, in other words, though it be not law, does 
it constitute a rule as operative as though it was a law? 
This would be to overthrow in fact what was established 
in theory; and would seem at first view an absurdity too 
gross to be insisted upon. It shall, however, receive a more 
attentive consideration. It is emphatically the province and 
duty of the judicial department to say what the law is. 
Those who apply the rule to particular cases must of neces- 
sity expound and interpret that rule. If two laws conflict 
with each other, the courts must decide upon the operation 
of each. So, if a law be in opposition to the Constitution; 
if both the law and the Constitution apply to a particular 
case, so that the Court must either decide that case conform- 
ably to the law, disregarding the Constitution, or conform- 
ably to the Constitution, disregarding the law—the Court 
must determine which of these conflicting rules governs the 
case. This is of the very essence of judicial duty. If, then 
the Courts are to regard the Constitution, and the Consti- 
tution is superior to any ordinary act of the legislature, 
the Constitution, and not such ordinary act, must govern 
the case to which they both apply. Those, then who con- 
trovert the principle that the Constitution is to be consid- 
ered in Court as a paramount law, are reduced to the 
necessity of maintaining that courts must close their eyes 
on the Constitution and see only the law.” 


It must be clear to all that the Supreme Court has 
not usurped the power to apply the constitutional test to 
acts of Congress. If our written Constitution is to mean 
anything at all, if we are to preserve inviolate the funda- 
mentals of a system of government of divided powers and of 
individual liberties guaranteed against encroachment by any 
government, a system under which we have made such 
phenomenal progress as a nation, it is essential that the 
Court should have this power and should exercise it fear- 
lessly without regard to criticism no matter how violent. 
A distinguished jurist expressed what sober thought must 
convince us is the truth, when he said: 

“Instead of the exercise of this authority being a 
judicial usurpation, the failure to exercise it would be an 
unworthy abdication.” 


The right of every citizen, of high estate or low, to 
disagree with a decision of the Supreme Court is unques- 
tioned. This is a right that was exercised by Jefferson, Jack- 
son, Lincoln, and Theodore Roosevelt. There is no doubt 
that the Supreme Court may make mistakes in the exercise 
of its judgment. Sometimes it corrects its own errors. Al- 
ways the people have the power in an orderly way to clarify 
the fundamental law or to change it in order to secure any 
desired result. It is neither good sense nor sound patriotism 
to lend approval to the altogether too common tirades 
against the Court as reactionary, narrow, a usurper of power 
that it was never intended to exercise, and as constituting 
an insurmountable obstacle in the path of national progress 
—an obstacle to be removed, as some in high places intimate, 
by little short of revolution. The Court has its function to 
perform and it is fully as vital as that of the legislative or 
the executive. An unbiased study of our history under the 
Constitution will convince the intelligent, fair-minded citi- 
zen that the Court has fallen into error much less often 
than either of the other departments. An inclination to 


abuse the judiciary should be tempered by the consideration 
that, in a peculiar sense, and in special degree, its vital 
contribution to the preservation of our liberties is dependent 
upon its ability to retain the confidence and esteem of the 
mass of our people. There is no surer way to endanger the 
heritage which is our proudest possession than to undermine 
the confidence of the people in their courts. 


There are other plans to get rid of the limitations on 
governmental power which the people wisely embodied in a 
written constitution. Enough has been said to indicate that 
all who believe in the preservation of a system of govern- 
ment with strictly limited powers must be alert to defend 
their convictions. There are some things that should be said 
to the sincere reformer who is convinced that, were it not 
for the Constitution, an improved economic and social order 
would quickly be brought about. 


First. The powers granted to the federal government 
by the Constitution have by no means been exhausted. The 
Solicitor General of the United States in a recent address 
stated: 

“It is obvious that a reservoir of unused power, of 
indeterminate area, remains to the Federal Government 
within the limits of the delegated powers. This area be- 
comes one which is broad indeed when viewed together with 
the scope of the implied powers which may be necessary 
to make fully effectual the expressly granted powers. As 
implied powers may be derived from implied powers, an 
even wider range for legislation is opened.” 


Frequently, the Supreme Court is required to over- 
throw an Act of Congress because it contains an unlawful 
delegation of legislative authority, or some other similar de- 
fect, and not at all by reason of an overstepping of the 
limits of ultimate power contained in the Constitution. A 
redrafting of the legislation along proper lines is all that is 
needed. 

Second. We are only now beginning to realize how 
wide is the possible scope of helpful legislation that may be 
enacted in the field of interstate compacts. In cases where a 
condition or problem overflows state lines, but is peculiar to 
a region only, instead of seeking a federal law dealing directly 
with the matter from Washington, Congress can pass legis- 
lation enabling the various states within the region, through 
their legislatures, to enter into a compact covering the situ- 
ation, and when this interstate compact has, in turn, been 
approved by Congress, it becomes effective over the entire 
region, and over that alone. The advantages of such an 
interstate compact as contrasted with a federal enactment, 
which must be general in its application and apply with equal 
force to conditions and areas which may be altogether dis- 
similar, must be obvious even to the devotee of federal au- 
thority. Moreover, this plan will develop responsibility in the 
states, and tend to restore to them some measure of their 
waning prestige. : 

Third. One of the most hopeful fields of action in which 
results can be secured without an amendment of the Consti- 
tution, and strictly within the limited powers granted therein, 
is suggested by the decision of the Supreme Court in Whit- 
field vs. Ohio, decided on March 2, 1936. On the statute 
books of the state of Ohio is a law which provides that no 
goods, wares, or merchandise manufactured or mined in any 
other state, as well as in Ohio, wholly or in part by convicts 
or prisoners shall be sold on the open market in the state of 
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Ohio. Congress passed the Convict Labor Act providing that 
goods made wholly or in part by convicts and transported 
into any state for use therein shall upon arrival and delivery 
be subject to the operation and effect of the laws of such 
state to the same extent as though produced therein and 
shall not be exempt therefrom by reason of being introduced 
in the original package. The question involved was whether 
this did not violate the Constitutional inhibition against in- 
terference with interstate commerce. The Supreme Court 
upheld the Act and thereby opened up a great field for state 
regulation by divesting goods of their interstate character 
immediately upon crossing the state border, whereupon the 
goods become subject to the general laws of the state. The 
court used the following language: 


“The view of the state of Ohio that the sale of con- 
vict-made goods in competition with the products of free 
labor is an evil finds ample support in fact and in the 
similar legislation of a preponderant number of other 
states. Acts of Congress relating to the subject also recog- 
nize the evil. . . . All such legislation, state and federal, 
proceeds upon the view that free labor, properly compen- 
sated, cannot compete successfully with the enforced and 
unpaid or underpaid convict labor of the prison. A state 
basing its legislation upon that conception has the right and 
power, so far as the federal Constitution is concerned, by 
nondiscriminating legislation, to preserve its policy from 
impairment or defeat by any means appropriate to the end 
and not inconsistent with that instrument. The proposi- 
‘tion is not contested that the Ohio statute would be un- 
assailable if made to take effect after a sale in the original 
package;... Congress has provided that the particular sub- 
jects of interstate commerce here involved shall be gov- 
erned by a rule which divests them of that character at an 
earlier period of time than would otherwise be the case, 
namely, upon arrival and delivery.” 


Under the doctrine of this case it will be entirely pos- 
sible for the separate states to adopt effective laws govern- 
ing many subjects which heretofore they have considered 
out of their reach. If New York State, for instance, pro- 
hibits the sale of goods produced with child labor and is able 
to close its tremendous market against goods produced in any 
other state by the use of child labor, the country will soon 
determine that a child-labor amendment to the federal Con- 
stitution is unnecessary. In many other ways it will be found 
that the states, with such supplementary legislation as may be 
necessary, can make real progress in the matter of vital social 
and economic reform. 


Through one hundred and fifty years of marvelous 
growth in America, growth in area, in population, and in 
wealth, the Constitution has furnished a stability and security 
of inestimable value. It has at times appeared to some, today 
more than at any time in the past, that America could move 
more rapidly toward what these consider the desired goal, 
were it not for the limitations which the people imposed upon 
their own governmental agencies, both state and national, 
through the medium of written constitutions. Far outweigh- 
ing that delay in action has been the assurance flowing from 
the certainty of constitutional guarantees that there are indi- 
vidual and property rights upon which no government dare 


trespass. It is this sense of guaranteed security that has 
made possible the unloosing of creative energy and individ- 
ual initiative without which this record of achievement could 
never have been accomplished. 

In summary then, we understand that the Constitution 
establishes a central government of limited powers. All 
powers not granted to the Congress or to the Executive, 
either expressly or by necessary implication, are reserved to 
the states and to the people. While the Constitution stands, 
neither the Congress nor the President can lawfully exer- 
cise any powers not so granted. If changed conditions have 
now made it necessary and proper that some of the powers 
reserved to the states, or not heretofore granted to any gov- 
ernment, should at this time be lodged in Washington, the 
people, if they so desire, by the orderly process of amend- 
ment, may make a new grant of power. 

Under a written constitution which establishes a gov- 
ernment of limited powers, it is essential that there be an in- 
dependent judiciary clothed with authority to strike down 
legislative enactments or executive orders which are found 
to be in conflict with the fundamental law as written in the 
Constitution. When a case arises which involves the ques- 
tion whether a statute is in conflict with a provision of the 
Constitution, the Court must, as it has often declared, lay 
the challenged statute by the side of the invoked constitutional 
provision, and if there is a conflict, the inferior statute must 
give way before the superior Constitution. If the highest 
court is divided and a minority is not satisfied beyond a 
reasonable doubt that there is a conflict, it is not in ac- 
cordance with the American spirit to insist that the Court 
has rendered two decisions. The action of the majority is the 
action of the Court, and that alone, whatever merit there 
may be in the dissenting opinions. 

More than anything else in this country today we need 
a renewed emphasis upon the fundamental and unchangeable 
guarantees of the Constitution. We need to continually 
remind ourselves as well as others that the American system 
is one of limited governmental powers. Our fathers feared 
the tyranny of unchecked sovereigns. No less did they dread, 
and determine to guard against, the lust for power of un- 
restricted legislatures. They knew that authority continu- 
ally reaches out for more authority and is never sated, 
that power. feeds upon power until nothing else will satisfy its 
constant craving. They wanted government so restricted that 
all could realize that there are many things that affect the 
lives of the citizens that no government can properly do, 
or ought ever to be permitted to try to do. Only thus, they 
believed, would the sacred rights of the people be safe from 
encroachment. Thus alone would it be possible, they clearly 
saw, to develop that spirit of self-reliance, that willingness 
to depend upon individual initiative, which would make of 
each American citizen a sovereign in his own right. 

Under that system America has prospered. Dark days 
came, and in a depression which should have long since been 
dispelled, troubled citizens began to grope after new gods. 
We now turn again to the fundamentals. The Constitution 
lives. Let America preserve and honor it, let its spirit rule 
our thinking and our lives, and America may look forward 
to still better days to come. 
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